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INTRODUCTORY NOTE. 



The proceedings of the Supreme Criminal Judicatm*e 
of Scotland have been hitherto known chiefly through 
a sort of oral tradition, aided by occasional Reports 
of remarkable Trials, by Cases noticed in the works 
of our Institutional writers, and by information gather- 
ed from the Becords. But these last contain merely 
the Indictment ; the names of Witnesses, Assizers, and 
others ; the Verdict and the Sentence ; with some no- 
tices of the more important points of Law, decided in 
the course of Trial. No account of the Evidence, 
of the arguments at the Bar, of the opinions of the 
Judges, is any where preserved. It was suggested 
to me, that, under these circumstances, it might be an 
acceptable service to the Bar, to give short Reports of 
whatever should occur most worthy of being known in 
the administration of this department of the Law. 
This has been my leading object, and one which I 
have kept constantly in view. There were, however, 
other objects, to which it may be necessary to allude, 
in explanation of the manner in which these Reports 
are arranged. 

The Act of Parliament, 6th Geo. IV. cap. 22» while 
it extends to Crimiioal Trials the novelty of SpecialJu- 
rors, with the qualification required by the Act by 
which they were introduced— -the 55th Greo. III. cap. 
40— -establishes that pointed out by 6th Anne, cap. 26, 
for Jurors in Exchequer Cases in Scotland, as the qua- 
lification for common Jurors in all Trials by Jury in 
this country in time to come, and introduces a most 
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important alteration in the mode of making up the 
Lists. Formerly, the Sherifi' of evei7 county selected 
the names of persons within his jurisdiction, who ap- 
peared to him fit to serve. * But by the first men- 
tioned Act, it became imperative on him to make up 
a Roll of all who were qualified and liable, and to enter 
them in a book, to be called the General Jury Book, 
to be kept in the Sheriff-cleric's ofiice, and open to the 
inspection of every one on payment of a small fee. 
The consequence has been, that the privilege of serv«. 
ing on Juries b much extended, behig now exercised 
by all who have the legal qualification, which is very 
moderate. 

It is, therefarcy incumbent upon every man» who 
may be. called upon to discharge that great duty, to 
make himself in some degree acquainted with the Cri-> 
minal Law of his country. If these pages shall be 
so fortunate as to excite a more general attention to 
what is of such infinite importance, it will be very 
gratifying to me; and it is in this hope, that I have en* 
teied into details, which, had the work been addressed 
solely to the Profiession, would have been at least un- 
necessary. Frbm the desire to be brief, I may have 
become occasionally obscure ; and, from inexperience 
or other caused, may not have always seized upon all 
the important points of every case. But I trust, that, 
in general, I have made the nature of the Evidence in* 
telligible. 

Every Trial b taken notice of; because it seemed 
of consequence to present a clear and connected view 
of the crimes and punishments together, as both are 
necessarily so changed since the remote periods in 
which our Criminal Law took its rise. It will be ob 
served as a remarkable fact, that, out of fifty crimi- 
nal charges contained in this Number, considerably 
more than forty have been by the present Law of 

« Hianey iol ii. p. SOL note 2. Act of Adjanmal, 13th March 1815* 
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Scotland capital, while in only one instance has capital 
sentence followed conviction^ and on only one indivi- 
dual of the three on whom it fell been carried into ex- 
ecution. 

On the various benefits which arise from giving the 
greatest possible publicity to Judicial Procedure, it is 
unnecessary to enlarge. They are universally under- 
stood. 

An Appendix will include all the legal objections 
that appear on the Spring and Autumn Circuit Re- 
cords, with any Reports of interesting Trials which it 
may be in my power to collect. 

I have now only to express my thanks for the ficici- 
lities which have been afforded me, and for the polite 
attention which I have experienced in every quarter. 
To my friends I am in a peculiar manner indebted for 
the kind interest they have taken in my success. Had 
I felt myself entitled to solicit the favour of revisal 
and correction, I should have acquired some authority 
for my humble labours, and have avoided many errors 
and omissions into which I cannot but have &llen. 
But it appeared to me a preferable course, in the first 
instance, to refirain frofb doing so. 

Edinburgh, iSA April 1887. 
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HIGH COURT OP JUSTICIARY. 



Pre«ent, 6. Aiw. 1826. 

Loiu> Justics-Clehk. 
Lord Pitmillic 
Lord Alloway. 

For the Crown— Lord Advocate. 
For Fkmnel— D. McNeill. 



Diel called 
Ann Elliot, or Alexander, charged with theft, in bo far as, hay- ^^ ^' 



Tmrr. 



ing the charge of Dr Thomas Daridaon's home, in Heriot Row, while ^^ EUiot, or 
the fiimily were in the country, from the month of March 1826, she Alexander, P. 
did, at iFarioaa times, betwixt then and 15tk July following, steal and 
cany away varioos articles of wearing apparel, sheets, blankets, table- 
cloths, a watch, and two silver qioopfl aa enmerated and described. 

« 
Pleaded GUILTY. (Libel restricted.) 

Vtrdkt^'^* Find the pannel CruiUy, m terms of her own eonfessioa. ' 

A 



2 THEFT. 

McNeill stated, in mitigation of punishment. That she had 
maintiuned a good character ; and that this was a first ofience. 

Lord Pitmilly* — Where so much confidence was reposed, 
her crime was greatly aggravated. — Could not listen to the plea 
of good character, because character was the very thing upon 
which she was engaged. — Proposed seven years transportation. 

Sentence* — * To be transported beyond seas for the period of seven 
yean.' 



Diet called against 

No 2. John Stewart, weaver, charged with theft, aggravated by being 

committed by house-breaking, and by his being habite and repute a thief 



Ja Stewart, P. g^^i previously convicted of theft ; — in so &r as, upon 10th August 
Tmrr &c. ^^^^' ^ ^d break into a garret-room, in James's Sqnare, oecapied by 
Miss Isabella Brown, by openi^ the door with folse keys, and did steal 
and cairy off several cloaks, a great coat, &c — as described in indict- 
ment. 

Pleaded GUILTY. (libel restricted.) 

VerdieL^^* Find the pannel Guilfyy in tema of his own eoofession. 

Senience.^^* To be transported for £o«irteen yean. * 



Diet called against 
No. 5. Margaret Robertson, or Irvik, charged with theft, aggravated 
by being habite and repute a thief, and previously convicted of theft ; 



^ov^^f! ii^ bo far as, upon 10th June 1826, she did steal from a house in Shake- 
— ^— . speare Square two linen sheets and a bolster-slip, &c 
Thkpt. 

Pleaded GUILTY. (libel restricted.) 

Verdict — * Find the pannel GruiUyy in terms of her own confession. 
Sentence,,'^* To be traosperted for seven years. ' 



For Boyle-— D. McNeill. 
For Mcintosh — ^M. Napier. 



^^^' Diet called against 

A. Boyle, snd Agnes Botle, or BoYD, or Clarkson, and Murdoch M'Intosh, 
M. M'lotoib^ charged with theft, aggravated, in Boyle's case, by her being habite and 
*" repute fr thief; — ^m so &r as, upon Wednesday 28th June 1826, bk n 
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]Mibfio-liott6 in llalkenfoii^tWyiid, then occapMd by RoderidL M^Leod,' 
a spirit-dealery they cKd steal from tk» pocket of Willum Lyall, over- 
Mer to Robert Warden, Eeq^ of West Bhay» the sum of fifty-two 
poandfl, or fifty-two pounds four shiHingB, in bank mIoh and a red lea*- 
ther pockeC-book, in which said notes were contained. 

Plkadkd NOT GUILTY. 



the indictment was read, Uapier for Mcintosh ob- Objection. 
jected. That hia citation had not been lawfully executed, one 
o£ the witnesses to the ezeeution being designed simply * Ro-*' 
bert Jeflng^ residenter in Edinburgh ; ' which co^Id not be 
ccmsidered as the q^ocial designatioa required by the Act 1587, 
cap* 86. 

The Court held that there waaa difference between the de- 
sjignation necessary for witnesses call^ to prove facts on a 
trial, and for witnesses to executions of citation. For while 
in the former case the accused required to know where they 
eould be founds and therefore their residences and occupationa 
were described ; in the latter, it was sufficient that there should 
be evidence on the face of the libel^ of its having been duly 
served. Besides which, the practice was uniform. — Objection 
Repelled.] 

Cass for Prosxcutiok. * 

• 

WtOiam L^atl was in Edinborgh on the 28di Jnne, and that morning 
^ent into a house in Halkerston's Wynd, where he lost a parcel con-^ 
taining a gown. On coming out, met the female prisoner Boyle at the* 
door, who made up to him, and offered to recover his parcel (as she 
knew the girl who had taken it), if he would accompany her to Mac* 
leod's, and give her a botUe of porter — ^to which he agreed. He hact 
then fifty-two pounds in bank notes, (four of them g^nea notes), in an 
old red leather pocket-book, in a side coat pocket. They remained in 
Mscleod B some time, drinking porter, and looking fhmn the window iir 
expectation to see the girl pass. 

Boyle began to take improper liberties ; he desired her to withdraw, 
and was left alone. Shortly afterwards he proceeded to the bar, where 
he found the master of the house, and a lad who seemed acting as waiter, 
fioth prisoners came in while witness Was there, and he saw them in 
fi-equent communication, and going Backwards and forwards to each other; 
In their presence and hearing, happened to say in course of conversatioi^ 
' I would rather have lost tMs pocket-book, though there is fifty pounds 

* t^ Court and Jury having diiTered in opinion in this caw, it may be as well to 
sire some iiccount of the evid?ncei although not Tcry interesting in itself. 

. * ^ A 2 
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<i» it, lim. mf^pavee]! m to nmpleaway/ HaliidtliBipediet-lKiok- 
m hb hfloid while fltying so, returnedjt, iHit did not bwttim bis cMift. 

One' CokiUe now came la, widi whom he had a good deal of ecyiver- 
flaiioii, aadi diaok porter as he had done wilk die reol. Ajt langdb got 
up, and said he wa» going hy die Canal boat to BroacbniB, and that i^ 
was time he was away ; upon which Boyle, putting her hand across his 
breasty said, ^ Sit down, you are fiir too soon for the boat ;' and in doing 
SO9 made a snatch at the pocket-book, and darted off with it. Heanl 
Colville exclaim, ^ Man, that woman has robbed you !' and instantly nut 
out and down the dose, calling Stop thief. Lost sight for a few seconds, 
and did not see any diing in her hand. 

Cross-examined* — Came in with lambs that morning, and having sold 
diem before nine o'clock, went into a house for breddilst; Hieie waa' 
none ready, and he got a botde of strong beer and some bread. * He re- 
mained five or six nmrates ; went out to finish his bargain ; and, having 
done so, brought in die man who had aansted him to dr^e dbe lambs, 
and with him had anodier botde of ale* 

He was afterwa^ walteag in the afereet to put off dme^ and met a 
woman who asked him to give her a botde of porter^ wUck he ooaaeni- , 
ed to do, althooi^ ho wai not acquainted with her. 8ho took himk tp m 
house, where be remained only ten minutes^ and did not ni down. In 
was there he ket hia parcel* and there were other women in tho room. 
In Macleod 8 had two botdes of porter with the prisoner Boyle (aH tbia 
before twelve o'clock), and two or three at die bar with the landlord^, 
two more with Colville. 

Waa in a room off tbo bar, where were two or three men, and aa 
many women* widi whom he had one botde of porter, for whidi he patdt 
and left them. He heard ]N!ofane language ; thought die company bad ; 
and kept at the end of the table, being afraid of losing his pocket-book. 
The laxidloid did not find £ftult with his conduct. He bad no improper 
modvea. It waa after he had discovered diat the company of the house 
^ras so bad that he made the speech about the pocket-book, and in 
Bpyle'a presence^ whose previous conduct had givm him an un&vonr- 
aUe opinion of her chazaeter. 

Sy a t/uryiiuiii.— -Never counted hia money after coming out of the 
first house.— «Never looked at it.— Was quite sensible he had it in 
M'Leod's. — (Juryman remarked, that after so much drink, he did not 
think he could be very sensible about any diing.) 

J3y Lord Advocaie, — It was a shallow pocket.— Had been only threo 
or four times in Edinbmgfa, and only once in his life had remained a nig^t. 
-r-A nadve of Berwickahire»-»He had not drank a great deaL 

jB^ the Cbtcrt-'Kept a constant watch on bis pocket. 

Jolm CohiUe called. 
' McNeill stated. That this man had been twice conyicted 
of theft, not, indeed, by the verdict of a Juxy, and therefore 
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not fnfinaouSB and iveapafeke <rf* giving evMenee, but oeitatidj 
not an unexceptionable witness. 

(Called iD» and sworn.) — ^Was coiiTicted l>y #ie Police, nd sent U 
BrideweUy on % ftlse diarge of having taken a pecket^HxrfL finMn a per- 
son in Ilia ownlionseb On another oocMion, sent dme for a dig mbamn ^ 
innie'sanie housiD. 

Knew M'Leo^s fioafle, and was tliere Mth June 4asC» wiMn lie met 
the last witness (Lyall), and the two lyrisotterB {Bofie and Mmdodi). 
— ISawIiyall take out a pane to pay Ur some porter they had together; 
and haring done so, deposit it in a nde-pocket, ^idi looked fanDcy^-* 
Did not see any thing else — ^Witness had got np to go away, when he 
obsenred Boyle dive her hand into LyaJfs pocket, and take out something 
bidky (he did tiot see what), with whidi she immediately made «ft — 
TVltneas was perfectly sober, and Lydl snffidenily so to 1>e quite awars 
of what washing on^— Informed him liiat he was robbed.*— IMd not 
see any impropriety in his conduct. — Just before Boyle ran out, saw 
M^Iptoah leare the room, but could not say what became of him afik^*^ 
wards. — ^Witness remained at the door, looking down the close. 

Sarah Ritchie,* Coming from an inner room, saw Lyall, Colrilks end 
die two prisonersy with the landlord and odievs, in the bar. — ^6aw Boyle 
p^t her hand into Lyall's side-pocket, but did not see what she took out 
i— Sawlier run off, and Mcintosh immediately after. — Heard Colvitte ex-> 
daim, ' You are robbed.''— Had noticed LyaH several times daring ^i« 
day siboat the close, rery much the wotse of liquor. 

Alexander Cathie^ apprentice to Melrose h Co.^— Was coming dowitf 
lirom Shakespeare Squsre on the evening of the 28th, and saw a wo*- 
man running haipd down HalkerBton's Wynd, pursued by two men 
andserend boys, pass through the second arch of the Bridge«-^Wit<< 
ness Joined the pursuit up to the Tripe Market ; lost sight of her 
there, but soon afterwards saw her walking along Market Street.-— 
The prisoner, M'Intodij who was with Lyall, said, * Stand there, and 

* in catch her. ' Witness and some other boys ran up with Imn to 
when she was. He seemed to ask for something, which she at first re- 
lusedy and then gave.— Witness could not distinctly see what it was, 
but it looked like a parcel of bank notes*— M'Intosh, upon receiving it, 
instantly ran oSy and witness, addressing Boyle, asked ' Why she bad 
' given the notes to that man, when the person they belonged to was 

* dose behind ? * She pushed him back ; but on Lyall coming up, wit- 
ness told him what he had seen. She said he was a liar, — was i^pre- 
hended. 

James Dodds was in the Low Flesh Maricet, in the end of June last. 
— Heard a cry of St<^ thief I— Saw the prisoner, Boyle, in Market 
Street, take something out of her pocket that looked like paper, and 
0;ive to M'Intash, who run off with it. — Quite sure of that. 

'An Q^Ecer ^Pofioe*-- Apprehended M'Inlorfi thut evenmg, tmd found 
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tipon ham twelve pounds fifteen sbillingB and fonrpencey in notes of 
rious banks. — He was with a sister of Boyle's at the time— Boyle had 
nine shillings and sixpence when seai'ched/ 

The aggravations were proved by - police officers and the dedarar 
idons read— -M'Intosh endeavoured in his to account for the possession 
of the money, alleging that he had earned it by trenching and driving 
jcatde fDr persons whom he named; and stated that it had been for some 
time deposited with a merchant in towU, (of whose bad health and inar 
^ility to attend, a certificate was produced,) from whom he had x«ceived 
it again but the day before. 

Case for the Defence. 

» 

. Mofiyaarei Femie was at M'Leod's house on the 28th June last. Saw 
Sally Ritchie there. Lyall and she went into a side box, and were mak- 
ing a noise. Witness remained where she was. M'Leod went and chal- 
'lenged them for it ; he was taking liberties with h^r ; and they had eight 
or nine bottles of porter* , 

Cros8<xammed» — Had been in Bridewell, but could not say how 
often — ^never for doing any ilL 

David Pearman saw Lyall that day in the house, and about the plosi^ 
during five hours. Saw Sally Ilitchie with him ; he was the woise of 
drink, and was making a noise. Witness's master, M'Leod, went to the 
idde-boz where they were, and checked them for it. They were together 
aU day. Heard Ritchie promising to get his parcel for him, if he would 
stay and give her porter. She wore fi cap and black gown. Witness did 
not see Bpyle till the oftemoon. 

Cros$'-exa$Mned, — ^Was never in Bridewell. Served in the taproom^ 
washed bottles, went messages, &c fpr M'Leod. Did not see all that 
took place \ji the bar, as he was sopietiipes in the cellar and sometunes 
in the kitchen. Did not hear any thing particular take place, until Col- 
yille called out, ' You are robbed.' There was sl hurry then, and he ope&r 
ed the door between kitchen and bar, and saw M. Femie, Colville, an4 
Ritchie — ^the rest wpre down the dose. Quite sure jt was Ritchie; and 
not Boyle, who was with Lyall all day. 

This deified the evidence on both side.s, 

The Lord Advocate addressed the Jury, and argued that 
the evidence against both pannels was quite conclusive. Lyall's 
statement was amply corroborated by the other witnesses, who 
all spoke to the same facts. As to the story of the last witness, 
)ie would merely set against it Boyle's own declaration, in 
>7hich she distinctly acknowledged having mtst L^'all in the 
plose, ^ lamenting the loss x>f his parcel, * and expressly s^id she 
had accompanied him to M^Leod's house. Mcintosh had been 
proved to have b^en |n an understanding with with her all 
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along, and liis conduct as described by Cathie and Dodds, put 
it an J rate beyond all doubt, that he was guil^ art and part of 
the theft libelled, and not of reset* He restricted the libd to 
a discretionary punishment. (Libel restricted.) 



['Neill (for Boyle) addressed the Jury.— There was a de- 
ficiency of l^^al evidence. The testimony of the person robbed, 
he admitted, was sufficimit to prove both his possession of cer- 
tain property, and its loss, but then it. must be dear, distinct^ 
and liable to no suspicion of any kind. The evidence of a 
person having an interest was to be tried by more tests, and 
more scrupulously weighed in all its parts than of an indifierent 
witness. The person from whom Lyall received the money, 
he pretended to possess, should have been brought forward. 
They had nodiing but his own word for it, and his conduct 
made it appear improbable that he had so large a sum in 
his possession. Little or no reliance could be placed on 
what he told. For he had evidently been drunk all day, 
and he had endeavoured to conceal, or had fergot a great 
many particulars of his own conduct, which had been 
sworn to by the other witnesses. While, ui his cross-ex- 
amination, he had been obliged rductantly to confess others 
which he at first endeavoured to keep back. He imaginedt 
for instance, that he had been constantly in the house, and 
only for an hour or so. But it turned out that he had been 
in or about it during five or six hours, sometimes with one 
woman, sometimes with another, sometimes with two or three 
together. Then none of them saw the pocket-book taken; 
and the Jury would keep particularly in view, that there was 
something else in the same pocket. There was a purse ; and 
from all that had been seen, it might have been with that 
purse that Boyle made off. If, in the course of the day, in 
his intercourse with all the individuals with whom he had 
been drinking, or in the street, or any where else, he had lost 
so large a sum of money, it was a very good story to tell his 
master when he went home — What became of the pocket-book? 
She did not give one to Mcintosh, and had scarcely an oppor*^ 
tunity to dispose of it in her flight. There was no identifica- 
tion of the notes, although they would remember that Lyall 
had been on the point of swearing to them by some marks 
which had beep subseqiiently imposed. 



8 TB«FT. 

NAFffEi< ^(for MHhitash), tiaen shortly edcbessed ihe Jury^ 
aaid argued^ tbat there was not ei^dcnde to have conyioted 
hnn even of reset of theft, had that crime been charged. 

The Lord Justice ClerK) in summing up, thought it a 
dangerous doctrine Aat die evidence of a person robbed was 
to be discarded because he m^ht ihave been somewhat affscted 
by drink at the time. If consistent with itself and corrobo- 
rated by other evidence, it was entitled to credit Neidi^ was 
it necessary that he should always account for his poBsessian 
of the moneys or bring those from whom lie had it to swear to 
its amount. His Lordship went over the evidenoe» and heldi 
diat as to ' the circumstance of no pocket-book having been 
transferred, in running down tbe long dose, or in turning the 
the comer (while out of sight), she might !have taken out the 
notes, and thrown away the book. But £he Jozy were to 
judge of that. 

There was no material contradiction to Lyall, except by the 
last witness, and he was contradicted in the most important 
point by the female prisoner's own declaration, and by aU the 
other witnesses. 

It was to be observed in (regard to iCoIvUc^ that although 
certainly not an unexc^iptionable wibness, lie was still admissi- 
ble as such, not having ^been convicted by a Juiy; and they 
would fonn their own opinion tf liis testimony, fiom tke man. 
ner in which he gave it 

As to Mcintosh, if it had been proved tbat the female pannel 
and he had been holding interooume in the bar before the 
crime, that they were acquainted with each odier, seen moving 
to the door together, and that he almost instantly followed her 
out; if all this was proved, and coupled with his offer to go 
forward and apprehend her^ his not doing so» but receiving a 
parcel of what appeared to be bank notes, and running off with 
it, there was not the shadow of a doubt ihat he was art and 
part guilty of the theft libelled. With regard to the difference 
of sum found upon him, he might have got rid of part of the 
money, or she, by accident or design, might have thrown away 
part of it along with the pocket4>ook. 

VadkL'^* By a plnralily of vmceo, find the Ubel Hoi Proven.* 

The Lord Justice-Clerk was not surprised that there 



/ 
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fbonld httve hmn mdlAMfteiof ^ptajba; hfam&fm^ At yfOfPdict 
ffffts tthor^ mot Uiw 

SctUenee. — ^the paands to 1>e MH^lded, and dkmit^ abnplidta' 
from die Bar. 



Vatnkm ftinh ■ J. Watbon. 

Diet aatted «(gBkwt 

Alkxam DER Glasgow and John Tait, chuged with theft, aggrar Na & 
▼atedliy being oommitted by honaebreakiiigy in so &r as, on the night — 
of Satnnlay, 27th May 1826, or morning of the iSOi, they did break j.' riat^Fl' 
into a ahop in Simon s Square, the property of Mitchel Paiison, and Aen, — — 
or ahordy before, in the occupation of James Inglis, grocer, or his credi* ^■*'*» ^^ 
ton, by forcing off the shatter of one of the windows, and breaking the 
gbaa thereof or of the hn light over the door, and did steal and carry off 
three show botdea, a quantity (^bemp-seed, a quuBntity of currants, and 
a wooden box* 

Pl«adw>— NOT GUILTY. 

Cass toe ths PnosBctm oh. 

Wri^^ 9§^maatf and JSflfmqfhioH, onesaenger at arms, had been in 
the ahop (then locked np) in April, and again in May, to seqaestnte for 
rent and poind on a biU. They secured the window shutters, and left 
the thingB libelled on in the shop. 

GVmdEwon, night watch, was on his station in Simon's Square, be- 
tween the 27ih and 28th. At fiye in the morning all was right ; but, in 
passing a quarter of an hour later, lie obsenred die window shutter half 
open, a quandty of hemp-seed lying on the street, and two squares of 
glass brc^en; saw a boy like lUt at a litde dSstSnce; with twovcaven- 
gert who came up, followed him ihrough an acljdining entry eommum- 
cating with %non Square ; dny there 'fbund some hemp-seed ; tmeed it 
toa-smithy, which 'Aey entered and searched, but witiiout finding .any 
one widnn. WRh one of the Police patrol, witness iben proceeded to 
S e arch -two houses in the nelgfalMnfliood,'lo whkshlhey were led by sane 
cuirants on the ontnde stair, b one of these they Ibond Gbagow^half 
drened, concealed behind a bed. Tliere were a few cunrants in his 
jadiet poi9Det,rand m few in m tMs'dmwer. ^He -admitted -having >been 
present, but said 'he had no hand in "It. 

The former part of this witness's eridence 'was eoft^SMmted by 
McLaren and (Hunt, the aaavenpts ; tke<kitt«r.paKt.«f k byM^Xniiney 
the night palroL 



10 THEFT AND HOV&EBREAKIM6. 

Mrs Jamiettmf reridii^ in Haid-wcU Clo«e» asir three boys in iIm 
street under her window a few mmates After fire 4m the morning of the 
28th. Tbejr went off in different direeti0n% bnt had nothing in their 
hands. Two of them were the prisoners at the bar. Glasgow went down 
the dose. 

Of the other witneasea for the proaecntiony {JBUzeAeth S^irving and 
Elkn M^Ghie^ Starving, who lodged in M'Ghie's house from the 
25th to the 28th, saw Glasgow come in about one o'clock of the Satur- 
day morning, and heard M^Ghie ask him if he had got any ' geech/ to 
which he replied, ' only a few curranta.' He remained till between two 
and three, and then, on a whistle coming to the door, went out and re- 
mained a considerable time. He returned and lay down until a quarter 
past five, when be went to the stair-head, and almost immediately came 
in again, and hid himself in the bed. 

CroM-exammedL — Glasgow was only out five or six minutes then, 
and had not time to have been to Simon's Square. 

M^Gbie's evidence was nearly the same. 

The Lord Advocate gave up the case against Tait; but ex- 
pected a verdict against Glasgow. 

(Label restricted.) 

Watson, for the pannels, argued^ that as the shop was un- 
touched at five o'clock, and Glasgow had been out only for a 
very few minutes after his first coming in (which was long be- 
fore that hour), he could not possibly have had any partici- 
pation in the housebreaking. 

There was no evidence that the few currants found in his 
pocket were part of those that had been in the shop. 

The Lord Justice Clerk, in the course of his charge, said 
it was a supposable case, that some other entry had been ef- 
fected at an earlier hour, which had escaped the observation of 
the watch; and thought, that if the Jury were satisfied of his 
having had any connexion with any portion of the stolen goods, 
they would feel considerable hesitation in freeing him of all 
blame. He had even admitted being present; and the seed 
was traced to his door. However, if diey had any doubts, the 
prisoner was entitled to the full benefit of them. 

FMicf.— By a great plurality of vmoea find the Ubel against Glasgow 
Not Prcfven, — ^Being reminded by the Court, they amended dieir ver* 
diet by including Tait. 

iSbiiience.-^ Assoilzie the pannels, and dismiss them simpliciter from 
the Bar. 
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7A Nov. 1826. 
IVesenty 

Lord Justice-Clerk. 
Lord Pitmillt. 
Lord Mackenzie. 
Lord Allow at 

For the Crown— Lord Advocate 

Diet caUed againat 

John Wilson, cbarged with using and uttering forged notea, in so Na 6L 
&r aa on two occaaioMy aa UbeUed, he did utter two foiged one pound — , 
notea of the British Linen Company, and as, on his being appreh^ded, ^^^ 
ihere were fonnd upon him two forged notea of the aame Bank» and two Unmiro 
of the CommemaL , pwoEDFowk 

Pleaded Gnilty to the second charge. 

(Fiiat charge passed from, and fibel restricted.) 

VerdicL — Find the pannel GuUty in terms of his own confession. 

Sentence, — To be transported for seven years. 



Diet called against 

John Cairns and James Clark, tailors, charged with theft, ag* jsiq^ 7. 
gravated by being committed l>y means of honsebreaking, in so &r as, ^ 

npon the 17th July 1826, they did break into a house in St Mary's j/cSkTK 
Wynd, occupied by David Duncan, tulor, by forcing open the door, and ......^ 

did steal a piece of blue doth, measuring one yard and S-Stihs, a linen Tmn, &c. 
shirt, and a striped vest. 

Pleaded NOT GUILTY. 

Nothing of intereat came out in this trial ; and the evidence was con- 
clusive against both* (Libel restricted.) 

FcWJcet— < Unanimously find the pannels Guili^ of the thd^ ito 
libeUed. 

Sentence. — To be transported for fourteen years. 



For pannel— M. Napier* 

Diet called against 

Jeav Hope, charged with theft, aggravated by her being habite and No. a 
repute a thief, in so &r as, upon the 14th June 1826, she did steal from 



the house of Alexander Affleck, labourer, Kackford, thrpe cotton caps, ^^ * 

Thift. 



IS THEFT. 

one miislin cap, two mnslin frills, two bine printed cotton gowns, a blue 
bontkatetie q>6ihMser, a blue cotton shirt, a nankeen spencer, two pieces of 
pink, and one piece of blue and white ribbon, the property of his daugh- 
ter, Jean Affleck. 

Plkaded— NOT GUILTY. 

Defence — Alibi. 

The case, as made out for the Crown, was briefly this-^ 

On the 14th of June, Jean J^ffitck went out to her work at sii in 
the inoming, and on wtniiui^ nt nine foind hv iMmd-boz, which stood 
in an open press of the kitchen, rifled of its contents — the articles libelled 
on. There was nobody but a diild of five years old in the house when 
^ weat'<im,'aad it was in 'bed. 

9%e ptftsoner, who bid been woilang for Mue tikiie before on the tame 
tefii, WttB in the habh of takmg \ii» dimier ki their -hovse, which none of 
Ifae eilhen did* She was not at woik Aait monmig nor dterwards. 
Mrs Ganrie saw her between seven and eight on the road near Aflleek's 
house; and in the forenoon, she was •eensit Mr Sttrigny's, Braid, wanting 
work. It was at mid-day, and abe bad a. bundle with her, which ahe at 
first left in the hedge, and afterwards went for, in order to change her dress 
before going to work. It contained various articles of female dress, and 
in the course of the afternoon she gave two bits of ribbon and a muslin 
frill (produced and identified as Affleck's) to two of her comrades, Agnea 
Tumbull and Janet Scott. 

These articles were first recognised as Jean Affleck's by a giri who 
came ov«r from Blackford to Braid to work a few days after the theft. 

Ibe aggmvation was prowd by policemoi. 

In her declaration she denied all knowledge of it, and said she had 
come that morning from Stookbridge to Braid, and having quarrelled with 
soma of her rtslationsi bad brought her clothes with her. 

Defence. 

The profif df ttlibi rested on fi» evidence of die pannel's mother, 
and some neighbours in St Leonard's Street, where she resided. Bvl 
Ae teto, to whidi they sworsy did not seem to iapply with anflbdent 
precision to the day libelled on, and on which the theft was committed. 

The Lord Advocate for the Crown, and Napier for the 
pannel, addressed the Jury ; and the Lord Justice Clerk in 
summing up the evidence said, that there were three circum- 
stances in cases of theft, viz. being familiar with the premises, 
being seen near them about the time when the theft happened, 
and 'being in veoent possession of the atol^i property, or any 
pttT^ «f k soon after, which, when all proved against a prisoner 
at the bar, could leave no doubt of his guilt. In most instances 
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die last of tbcs^ w«8 wXL the evidence drnt oovld lie hadv and id 
was held si^Bcient, when unacooanted tow. Bat Iwte they weve 
all united, and he would not be doing his duty did he not say 
that it was a case in which there was no difficult* His LcHrd* 
ship proceeded with the evidence, and had spoken lor some 
time, when one of the Jury rose and respectfoUy stated, that, 
if legal, the t(me of the Ckrart might perhaps be advantageously 
saved, as the Jury were unanunously of opinion that the case 
was proved, and with permission would return their verdict ac- 
cordingly. His Lordship acquiesced. (Libel restricted.) 

VenUeL'^* UnsnuoMNialy find the Ubel Proven, * 

Sadence. — * To be truisported Ibr towrteea ysam. ' 



' For Fannel^M. Napisr. 

Diet called against 

Elizabeth or Bsttt Miller, changed with nsing, uttering^ or vend- ^o, a 
ing ftke coins, in so fiir as npon 3d Angnst 1826, in the shop of Chades w M'll P 
Duncan, grocer, Wellington Street, she did utter first one counterfeit ' 

shilling, and soon after one connterfeit half crown, in exchange for cer- Unsum 
tain commodities, and reoeiTing the balance, and farther did obtain four '^'"^^"'^ 
nzpences for two eonnterfeit shillingB. 

Plbadbd-NOT guilty. 

Defence— %ilW, to be proved by her fiather, mother, and anoiher wit- 



Mr§ DonaU saw a woman in the shop twice or thrice on the evening 
libelled, but ooidd not swear that it was the prisoner. 

Mr DontUd did identify her as having been then in Us shop, and as 
having pnrchased sevexal small articles, for which she paid and received 
change, bat covdd not be certain that it was from her he had the base 



The Lord Advocate at ooce gave up the ease. 
Fm^tce,— ' Fmd the pannel Noi Gml^: 
SenUnce^ — ^ Assoibde and dismiss ftom the Bar. ' 



DbS caDad agamat 

Frlix Jordan or Jardin^ , charged with thef^ aggiavated by being Na 101 
conunitted by opening lockfiasi places, and mofe especially s^, hf his 
being habite apd repute a thief; in so &r as, upon 6th July 1826, in the 



F. Jordan, I^ 



Trsft. 
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pnbfieJioitee of WiUnm Porter, Elbe Street, South Lm^ he did opeie 
one or more drawen with fidse keys or otherwise, and did steal and carry 
off a ailyer watch, and five and a half yards cordnroy, and a yellow silk 
handkerchief. 

FxxAiiSD— NOT GUILTY. 

Mn Porter swore positively to the prisoner having been in her house 
with two odiec lada on the evening libelled. They were half an hour in 
an inner room, and scarcely gone when she mnsed her p w ifwiity finn the 
draweiB. She came to the door, and called Stop thief; and three young 
men were observed by the other witnesses running off. One threw the 
case of the watch over a gate, another the corduroy down air entry. 
But there was no further identification of the prisoner at the Bar. 
, The Lord Advocate gave up the case. 

The Lord Justice Clerk would have felt it his duty, had 
the trial proceeded, to impress upon the Jury his doubts as to 
the sufficiency of the evidence^ and directed them to find Not 
proven. 

Verdi^,^^ Fmd the libel Not Proven. 
iSbi/Sence^— AasoiMe and dismiss. 



20rt Nov. 1826^ 
Present, 
Lord Justice Clerk. 
Lord Gillies. 
Lord Mbadowbank* 
Lord Mackenzie. 

For the Crown — Lord Advocate. 

DUNDAS. 

» 
Diet called against 

No. !!• John Stirling, wright, charged with theft, committed by forcing 

I lock-£B9t places ; in so for as, upon 16th August 1826, he did break into 

J. Stirling, P. ^ lock-fast room, occupied by John Lothian, ballman to James Begg, 

distiller, Dalkeith, being part of the house occupied by Samuel Sinclair, 

mason, Pettigrew's Close there, by forcing open the door, and did steal a 

black cloth rest, a pair of grey lambs' wool stockings, and a blue and 

yellow cotton handkerchief. 

Plkaded— GUILTY. 

[While the Clerk was balloting the Jury, the presiding Judge 
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took occasion to observe, that the principle upon wludi the 
lists was made up was most erroneous. Day after day th^ 
had Jurymen firom the same quarters of the town ; of late irom 
the obscure suburbs, and frequently all from the same street. 
The intention of the Legislature certainly was, that now, as 
formerly, there should be a fair mixture of persons taken from 
different parts of the county. 

Lord Gillies entirely concurred. The lists were prqciared 
in a manner contrary to the spirit of the Act of Parliament, 
and he had observed more particnlariy of late, that the 
names were taken up in r^golar succession, according to 
people's places of abode^ street by street. Consequently they 
had persons of the same habits of life, acquainted with each 
other, and therefore it might be supposed, apt to be possessed 
of the same views and prejudices. 

The Lord Advocate was sure the Sheriff would attend to 
the recommendation of the Court.] 

The Jury being now sworn, and the pannel having adhered to bis 
fonner oonfearion. 

'* Find the paonel GuUtyf in terms of bis confession.' 



Melville stated^ in mitigation of punishment, the trifling 
value of the things stolen ; his distress at the time ; his former 
good character ; his candid confession ; and the contrition he 
had all along shown. 

Lord Gillies. — It was a serious offence, but the circum- 
stances stated were strong in alleviation ; and he would pro- 
pose nine months imprisonment in Bridewell. 

Senienoe*~^To be confined nine montbs in Bridewell, to be kept at 
bsrd laboor, and as much as possible separate from the other inmates of 
the house. 



Diet called against 
Albxandbr Broomfield, charged with theft, aggravated by lus ^^ ^^ 
bang habtte and repute a thief, and previously convicted of theft ; — ^in so ^ BroomSeld 
fiir as,. up<m 27th June 1826, at the east end of Gnissmarket, in front P. 

of a tavern then occupied by John Forsyth, he did steal from a cart "7jr~~ 
standing there, a blue coat, a firlot of peas meal, two iron chains, three 
yards of rope, a pillow slip, and a canvass bag, then in possession of 
Wilham Brownlee. 

Plkadbd not GXJILTY. 



id 

, Brmtmkti ndra bojrvliirwaa witk Han w the dajrmMlad oo^ 
the yanaoi cany «ff & bag vilk llMie. aniclin fion. th^ 
the atraet at ^oogrAt's door, while the; wwe gpotting seme lelrahnHit 
wilhiii. The; piaaua4; he ttoeiff 4eii^ the bag, but waa ^qpebaiided 
ia the Cowgale while atiQ m their aigfat. — (Libel RealrietefL) 

Verdiei^^* Uwunooaaly Had the pam^ 0W% ef Ae t|^ » 

libeUed.' 

Laux OiLLiBs proposed tnuuportation fer fotuteen yenra. 

LoBO MsAJM>waANK conoiirred. 

Lord Justi cs-Clbbk toM the paanel he had reason to be 
thankfiily because many persons fbund guilty at that Bar of 
ofBmces not more aggra^aledy had been banished for the whole 
of their lives. 



SaUenee* — * To be transported for fourteen yean/ 



Tarn. 



Diet called against 

Na 1& John M^Lxod, chair-maker, and Alkxavdxr Shaw, cabinet-maker, 

M'Leod. ^^^''''8^ ^^^ ^^"^ agg r avat ed by then' being hahtte and repute thieves, 

A.* Shaw, p. (with an alternatiTe charge of reset against Shaw); — ^in so (ar as, on 

26th July 182^, near West CoB^ Street, they did steal from John 

Lewis Graham Battbor, writer to the signed a silver hnntmg-watch, a 

gold chain and sens. 

Plbamd not guilty. 

TheS9 was dvpsct evidenoe against both-— (Libel restncted.) 

Verdicts* UnaninMiaily ihd the paaaels C?ti%, ai 



LeoAM Qiu^ES. — It was a melancholy case,, from the youth 
of the prisoners. In morally and expediency, considering 
them incorrigible, he could propose no punishment short of 
transportation for fourteen years. 

Lord Macicenzie concurred. 

Lojii> Jti8Tic»-CUBK.— J)ay after day, they had the melasi- 
cho)y speetade of boys entering on Ble, placed at their baor. 
It was a mouraM proof of Ae immorality of the age; and he 
sincerely wished, Aat the large sums expeilded on missionary 
and other foreign societies, were apjdied at home in procuring 
moral and religions instruction for unfortunate children, ne- 
glected, or altogether deserted, by their natural guardian.?. 

Senienoe, — < To be transported for fourteen yean. ' 
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Forpamieli Stbbl. 

Diet called agiunst Na 14 

IThomas MslbruM) diaiged with aasaiilt and robbery. * . T. Meldnmi. 

[Before the indictment was read. Steel, for the pannel, BoiBttr. 
Offfedod^ That the short copy of citation, appended to the copy 
of the libel served on the pannel, was not in conformity with 
the libel. The citation called him to answer to a charge of 
assault or robbery. The indictment charged assault and rob« 
bery : so that the two were quite at variance. Objection sus« OljectioQp 
tained.] 

Upon this the Lord Advocate proposed to restlidt himself 
to one of the charges, and would take die robbery.«^(After 
some conversation). 

Lord Gillies — There might be an assault without rob« 
bery, but there could not be a robbery without assault. 

Diet deserted jprip hoo et tempore. 



21 A, Nov. 1826« 
IVeaent, 
Lord JusTics-CLEEit. 
Lord Meadowbank. 
Lord Mackenzie. 

^or the Crown-^LoRO Aovocatei 

Wood, 

DUNDAS. 

Diet called against 
Mary Walker, or M'Nally, and Elizabeth M< Alpine, chai^ Vo*l&» 
with theft, aggravated by tteir being habite and repute thieves, and pre- If. Walker, 
vioualy convicted of theft ;— in bo ^ as, on 27th September 1826, they ^ M'AIplne, 

did, within the house of Samuel Wilson, Craig's Close, steal fix>m the "x 

person of Henry Livingstone, hmd-steward to Edwaid Moore, Esq. of 
Great Dealing, Su£folk, five twenty pound notes of the Glasgow Bank- 
ing Company. 

Mary Walker, or M*NaUy, pleaded GUlLTY of being art and 
part, but NOT GUILTY of being habite and repute a thief. El]«i^ 
M'Alpine PLEADED Not GUILTY. 

The Lord Advocate restricted the libel in i^gard to Walker, or 
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M'Ndly ; aad stated, thatH wav net'lStjuifiAition to lead eridenoe a- 
gainst M' Alpine. ' ^ 

Verdia^^^ Find the pannel Maiy Walker, or M'Nally, GmUyy in tei;^ 
of her own confession ; and find the pannel, Elizabeth M* Alpine, Nd 
GwJtty.' 

Lord Meadowbakr. — It was a serious crime, and but for 
the restriction, capital. It was a ^ Jvrtwn grave i* and^ had 
evidence of the habite and repute been le4i must have proposed 
transportation for life. As it was, and as she had shown cour 
trition by pleading guilty, would limit it to seven years. 

' ' Seutmoe.^^^. Walker or M'Nally to he iranspoiCed for seven ye^m» 
Kod Mf Alpioe ^Moilzied and dismissedf 



A.M<GilL 



For AfKSiU^St-BM.. 

For McDonald— D. M'Nxilju 

Diet called against 

No. 16. Ann M^Gill, or Mizzlebrook, chaiged with theft, and Andrew 

MDoKALD, porter, with reset of theft, in so fiur as, oa Saturday 29th 

April 1826, within the house of Mr McLean, W. S. Albany Street, she 

Thir. cUd steal a large bundle wrapped in a towel, containing a letter addressed 

A McDonald. ' ^^ ^^Y McLean, ' inclosing a bank note for ^0/., one amethyst eroes 

_ set in gold, a gold amethyst' girdle budde, a small red leather box con* 

taining a pair of bracelets, a muslin gown, a cotton gown, a dotted muslin 

gown, a silk gown^and a^lk tippet the property of Mrs M'Lain, of 

Lochbny ; and he the said Andrew McDonald did, time above libelled* 

reset the same. 

Pleaded— NOT GUILTY. 

Mi99 McLean was residing at Lochbuy House in ApriL Saw ^ 
tarious srticles packed in a box, which was intrusted to Katharine An- 
d^tson, thb cook, to be delivered on her reaching Edinburgh, at Mr Map- 
Leah^s, Albtoy Street. She went by the Glasgow steam-boat next 
ttM^mtng. 

^ ' Croia-^examnid by Steel.-— There was at Lochbuy at that time aa 
oM woman^ Ann Gardner, mother tyf the pannel M'Gill, who was thai 
in Glasgow^ .Pid pot know if she gave Anderson charge of any articles 
fer h^r daughter. 

' ' Mti M^Lam coitoborated Miss McLean's evidence in r^ard to the 
articles sent.— -As to Aim .Gardner, could not say of her own know- 
1^d{^, thit any things were sent by her to her daughtisr M^Gill (pannel) 
mGhu^low, but knew that Katharine AndwBon had instmctioiis to take 
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kar (tk» fiwile ptBMl) ta Edmbvi^ slid dvil a leNar irw wiittm lo 
Mr M'Lum abcpol her. Aadenoiif the coek» wm then m bed healihi 
iDiee deed. 
Jfoy iSbiMtf^ lUiteen yeen old, was next celled. 

[[M^Nbijx objected that she was erroneously described as re- Ob^teA 
siding in Arthur Street^ while her real place of abode was East 
Arthur Place. He would prove this by herself. 

DuNDAs contended that this could not be allowed, as she* 
was too young to have a critical knowledge of the names of 
streets. 

McNeill replied, if witness could prove the libel, she could 
certainly tell'whero shelived* 

(1^ WBS now called in, end being eeked, eeid ekb Ihed in lfo» i. Emc^ 
Artfanr Fbee, at the foet of Arthur Street^— a No. 4. in both.) 

McNeill stated that the one street was at right angles to the 
other, not a continuation. Objection sustained^ witness with- 

drawn.3 

. WUHam ffemky, porter, saw the female prisoner leaving the Glasgow . 
coach at Crown Hotel, Prince's Street, on the evenmg of Satorday 6th 
May, an old woman with her. They had a wooden chest and two 
bnndlea. He earned the ehest, they the bnndlea. Acconqmnied them 
to ahowe]n01dBrmig^ton;went inwiththem, and lodged all the thingB. 
there. The old woman asked for a girl who waa then out, b^t soon 



[Here Mary Stewart was sent for to be identified. McNeill . Oli|cctioa. 
objected, and argued that there was now no true description of 
her„ whethfr considered as a witness, or a productioiu Ob* 
jectiim aoitiiineKL] 

The old woman gave tho two bnndba to the gid to caivy to Mias 
Marlew, in Albany Street, and deared witness to go with her. 
Heard her say, * Give that to Miss Maclean ;* saw no letter. The pri* 
sonar,- MKjjll; the little gir^ and he, then proeeeded to Albany Street. 
The ffoi danried the bnndea to th0 door, andt just aa it waa openifig^ 
witnaaaeaarM-Giil take tbela&om her, bat h«ad nothing ftfd. M«iU 
and'he went in,' and the gbrl wentr away* In' the kitchen, pannel pro- 
daeei •'Icitv, ind gave It-to a aarnait to cskry Up* The bundles were - 
lymg'on ihn dreamr, tod aba was standing dose' beaide them. Mr and 
Mrs MaAm^ amb dew*. Hie former waa in a paaeion, and asked 
M*GiD hoir she had the aaNTance to oome to his hooie with such a let* 
tar s :npeii wfaidrtho peodaeed arietfaar,: and be lo<riced it over and waa 
agma hi« paaskm^ and said ha knew nothing of such an asyhim. De- * 
siaadfcar feogq eot af Ae-honair; asked Mn M< for a shilling ; gave it 
to witness, and bid him procore her a lodging for the night i tpld bar 

b2 
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to call again on Mdndajr, and he waM tee wliat he ooaU dd for her* 
^tneas and the pritoner left the faeum together with the bundles. At 
the Caledonian Theatre she made a halt, and on his asking' why she 
stopped, she said, '* I 'think I know where I* am now.'-^Witness, * I 
thought you was a stranger:* she repeated, ' I -think I know where I 
am,' and, suddenly leaving him, turned down Leith Walk. Witness was 
in no house with her afier they quitted Albany Street, and did not see 
her again till in the Police Office. 

Crass-examined by Steel. — Understood that the bundles belonged 
to the prisoner, and that they were to be taken to Mr Maclean's and left' 
with her there. She seemed anxious to remain all night, and repeatedly 
said she ha^ no place to go to. 

By the Court. — On leaving the coach, had gone with ihem to a house 
in Catherine Street, where they had a pye and porter. • He heard the 
old woman, who appeared to be in bad health, say she was cook at 
Lochbuy. 

Mr Maclean^ W. ^. could not identify the prisoner M'Gill. In 
May last a woman came to his house ; a letter was bronglit to Mm, and 
he went down with Mrs M. ; was convinced, from the letter, that the 
woman ought not to remain in his house. Would not know the porter 
again ; (asked, * What conversation took place ?' — objected to, as incom- 
petent, as the pnsonef was not identified, — question not allowed.) Saw 
one or more bundles, of considerable size, on tbe kitchen table. Thought 
they irere the woman's, and did nothing with them ; gave her a shilling ; 
(asked, ^ What he said 7 — question hot allowed.) 

Mrs Madean saw the prisoner, M'Gill, in her house one night, begin- 
' ning of May last. Went dotirA to the kitchen, lliere was a porter there 
also. Saw an open letter given to Mr M. Saw two bundles on tlie 
dresser. * Heard Mr.M. ask if she had the things from Lochbuy, to 
which she replied, ' she had not, that the cook was unwell, but would . 
be tip n^t morning, and bring them with her.' — She Was told she could 
not remain all jught, and the porter received a shilling to procure her a' 
bed. They look up the bundles, and went out. Hie prisoner, M^Gill, 
expressed a wish to remain. - Anderson called next day, and being asked 
for the Lodibuy things, said she had given them the night before to 
a little girl to bring up. She mentioaed, that the box in vHiich the^: 
were originally packed had burst in the steam-boat, and Aat she put 
them in a bundle, and had alio put in it a letter addressed to him. 
The bundle was wrapped, she said, in a towel of witness's, that had been 
left at Lochbuy. Witness saw two bandies in the kitchen, hut could 
not say whether Anderson meant one or bodl t>f them. Heard Mr 
McLean say to pannel M^ill, 'Tftke up your parcels, and go away with 
* yourse^, ' — ^though it was the porter who took them up. Andetvcm 
distinctly said she had committed the parcels to a girl, and not io 
M'GiUatall. 
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Mr» Simpson saw the female paimel in ber house in Ldth on 
Wednesday — May, abovt 4 in the aftenioon. Shc^ appeal^ &- 
tigoed, iei|iained two boon, and bad some whisky and water. Left 
two bundles she was carrying, to be called for next momi^ig. \Y^tQe8a's 
bnaband took them to thet police-office ; and, wl^en sbe returned, she 
was apprehended. Witness id^tified the articles of dress libelled on aa 
part of their contei^ts ; also the ear-rings which the pannel wore when she 
fiiat called. 

John Stewart, police-eetgeant, went with M^Gill to McDonald's 
house, and as^^ed for two boxes of jewellery. His wife went at once» 
without hesitation, to an open drawer, and brought them out. Tliey 
were those libelled on. Went down with her again, and, in Macdohald's 
presence, asked her about a twenty-pound note. She denied all know- 
ledge of one, as did also McDonald. But, two days after, of his own 
accord, he came to the office and delivered fifteen pounds, which he said 
had been found in M^GiUVi bed. ... 

JBy the C^srL — ^M^Donald cfid not look oonftised or a^tated, and no 
lehictanoe was shown to prodnoe the things, They were in a quite 
open drawer. 

Thomnu ConsttMe^'^Jn May, changed a twenty-pound note for 
M'DonaU, who said it was for an acquaintance going to the country. 
Mad known him for fifteen yean, and never heard any thing against his 
character. 

LcuMan M^Lean^ porter. — ^M'Donald told witness that he had txoaX a 
woman in the street, who represented heraelf as very needftd, and a 
stranger, upon whii:h he took her home to his wife ; that ^iterwards -she 
gave him what she said was a five-pound note to have changed, which, 
however, turned out to be for twenty pounds. 

Witness had known McDonald for 8 or 9 years, during which time, 
he had the character of an honest — a very honest man. 

The declarations wc^ T^ad, in which they denied their guilt. 

M'Gill disclaimed all knowledge of the bundles, and said she had re«^ 
ceived th^ omafients flrom a fVench general. 

DuNDA^ for the Crown.— Was wJUing to admit tl^ere had 
not been the complete evidence they expected. The death of 
pqe witness, and the objection sustained to another, had made 
(I great gap in their case. Impaired however as it thus was, 
he still thought the ^Y^^^ce amply sufficient to warrant aver^ 
diet against both prisoners at the Bar. It was proved that the 
articles libelled on as stolen hf^d been packed up at Lochbuy, 
^d delivered to a person, Catherine Anderson, since deceas^dy 
#pd that she furrive^ with them in Edinburgh. The pannel 
M'Gill was see(i by the porter Hendry, with another woman, 
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just descending from the Glasgow coach one Saturday night 
in May ; and that witness soon afterwards accompanied kdr, 
with two bundles, which she was then carrying to Albany Street; 
The Jury would require to be satisfied that one of those 
bundles contained the articles produced ; and here the blank 
occasioned by Anderson^s death, was supplied by Mns Mao- 
lean's relation of what she said when she called. , For, as she 
was now deceased, that became legal evidence— -and she had 
distinctly said that one of them £d« The sole question there- 
fore was, did the female pannel steal that bundle? And here 
it was important to ascertain what took place in the kitchen, as 
it was there and there only that the th^ft was charged to have 
|)een committed. 

There was no evidence of her beijng in felonious possession 
at the door. She took the bundles from the littie girl to carry 
in ; carried them in, and deposited tjiem on the kitchen table. 
Ko criminal act took place till she put out her hand and took 
them from that table. It might be argued, that sudi abstrao** 
tion was not theft; that she did notknbw the things were not her 
own ; that Mr Maclean's order, to take herself away with her 
bundles, was a sufficient justification* But if she knew that 
they were not her own, the other pleas would be of no avails 
and it was proved that she could not be ignorant of it. For, 
in her presence, the littie girl was^ charged with their delivery, 
and yet when asked for the Lochbuy things, she said she had 
them not, but that Anderson herself would bring them on the 
following day. She was desired to return on Monday, and 
iihe did not. Instead of availing herself of Mr Maclean's cha- 
rity, she took the first opportunity to escape. She got a twenty 
pound note changed— kept possession of the gowns, and wore 
the ear-rings. All this was proved. It was conclusive of her 
guilty knowledge, and deprived her of the right she might have 
had to plead Mr Maclean's order in justification of her con- 
duct. 

As to McDonald, they would not allow his previous good 
character to decide the question of his guilt or innocence. Had 
nothing been proved but the finding of the articles in an open 
drawer in his house, there would not have been the shadow of 
a reason for supposing him guilty of reset. But he had denied 
all knowledge of the money, and had told so many falsehoods 
about it, that he stood in a very diiFerent predicament. He 
brought fifteen pounds to the police office, but not until aware 
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Am. Af6 MoetB ^rare oft tbeir^ tnuSe, «ftd OmI hif.gMd 
dbaracter wi» in dttiger of being loaL 

^ SnxL, |pr M*OilL--*If there was to be a eotnrietian of theftr 
it must be of a theft committed in the identical phice Ebelied^ 
md no whm else, it was not enough that her iym^^ had 
Wen bad and fmndnlen£> He would at onee dlbw that sbc^ 
acimspled to appropnate the bundles, but it was only after mak^' 
i^g the discovery that they were not her own. There was ever^ 
season #o suppctse that she thought on^ of them Anderson's; 
Sbl^MMie she knew tbut it Wbs not,-^what was proved t One ai 
tike bunfies certainly belonged to herjsel^ • aiid she weiit to Mn 
Maclean% \md^r the ftdl imprest^on lliat she was to remain^ 
fliere.' 'the probability^ therefore^ was, that she had beert 
eharged with both bundles^ and that the girl .only assisted tcf 
carry thenu If so^ a question might arise as to the kind of 
crime she Would; have been guilty of, in i^propriatbig them; 
In such case, he submitted there woidd not have been the fe-) 
lottioQS taking out of the owner's possession, which was ne; 
eessary (Hume, vol. 1st, p. 6T. § 2.) to constitute theft. Oii^ 
iike other hand, if the little girl was charged with them, and 
the prisoner theftuously took them at the door, she was not 
guilty of the theft with which she was charged, dad could not 
be convicted* The puMic prosecutor was not entitled to as- 
sume that her intentions then Were not felonious, to prolong 
the time -at which they became so, and bring her within h\9 
indictment— -So mnth upon these suppositions. But was it not 
most natural fbr her to believe that both bundles belonged te^ 
Anderson ? Hendry's decided conviction was that they were 
M^Gill's own, and to be left with her in Albany Street, where, 
it was Uttd^stood, she was to remain. Ther<e was no direction 
on either bundle, and her own conduct showed that, while 
within die house, she had no idea of theft; for, up to the last 
moment^ she was expressing a strong wish to remain, and ccm-^ 
tinned to do so, after she had said there was nodiing for the* 
fiunily. If conscious of falsehood, she must have been aware 
that, in case of her request to stay being complied with, the 
next morning would bring her unavoidable detection. In con« 
dusion, quoted from Hume, (vol. 1st pag. 61.) * In all these 

* cases it seems not to be theft if tempted by the opportunity i 

* the man finally hides the thing and keeps it to himself, be-^ 
'cause there is ho felonious intention, nor even tresspass, in 
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^ his first occupying die thing ;' — imd argaed, that this was a 
case analogous to those to which this doctrine was there applied. 
She had unexpectedly discovered the value of the property law- 
fully in her possession, and her virtue was not strong enough to 
induce her to restore it. 

McNeill, for McDonald. — His defence partly the same aa 
ihat set up for the other pannel. For if the particular a<^t of 
theft charged, was not committed time and place libelled) there 
could be.no reset. He had, however, a separate defepce» 
that even if she were guilty he had no concern with it. But» 
first, a f^w words as to her. The public prosecutor, in draw- 
ing the indictment, had just committed an error in confining 
bimself within too narrow limits. But there was another thing 
he might notice. Mrs Maclean had not said that the things 
were wrapped up in her towel, or in any other towel ; and the 
pannel, M^Gill, stood charged with , stealing, not the dresses 
and the ornaments, but a towel containing them. Con^e« 
quently, if there w^ no towel there was no theft. But, waving 
that, her mission was complete; the goods were delivered, and 
she was ordered tq Uike thepi up again, and c^jrry herself and 
them put of the house. She committ^ no theft in obeying. 
This, upon the theory pf th^ir being in Mr Maclean's po^se^*- 
$ion whep in the kitchen — ^the truer one probably was that 
they were not, and in either case there was no theft. There 
was a theft at the door, or §n act of swiiidling in the kitchen, 
but there was not the criipe libf^led in the iudictmei^f. 4^ to 
M^Dpu§ld» the things were lying in an op^n dri^wer in l^i^. 
house, and were hot even alleged to have be€;n in his custody. 
tie had given a false account of a twenty pound note. But 
diere was no proof of it^ having been the note sent from Lophr 
l^uy. He was culpable in endeayopring to screen the woman, 
\)Ut she had denied it in his hearing, aqd it was not unnaturi^l 
^at he shpuld feel unwilling to be the ipeai^s of injuring, her. 
At i^rst he h^ been afraid of getting impli<;ated ; on better 
^Qsideration \ie yoluntarily brought up th^ money, and* 
the Jury had been a$ked, upon the sole evidence^ of his first, 
^^lisehood* Jp believe that Jie knew of its being s^len property. 
It was the slenderest case he had eyer se&^ ; and the Public 
Prose^utor^ wh|l^ )ie pressed for i^ seamed scarcely to expect 
(k conviction. 

The Lord Justice Cl£bk. — M'Gill was accused of theft,. 
}4^Ppnald of res^t.— The case was one of a ^ovel an^ ^H^^f^ 
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ordiBary nature. Would first give an outline of the evidence, 
and tlien make some observations on the arguments at the Bar. 

The first question for their consideration would be, was a theft 
committed ? and this was to be traced in a circuitous manner, 
lliere was, first of all, Mrs Maclain's evidence of the articles 
having been packed up and delivered to Anderson, which was 
corroborated by Miss Maclean — (here his Lordship read his 
notes of both)— Of what took place on her arrival in Edinburgh. 
William Hendry's was now the only evidence (here read it). It 
was of considerable importance, therefore, to attend to it, al- 
though it did not appear very consistent in all its parts. His 
belief that the bundles belonged to M^Gill, was not very re- 
concileable with the fact of their having been, in his presence, 
delivered by Anderson to the little girl for Mrs Maclean ; and 
Anderson had expressly said so when she called. 

Mr Maclean's evidence proved little or nothing. Mrs Mac- 
lean's recollection of what took place was more accurate, and 
she had fully identified M^Gill as the woman who, that night, 
came to their house. 

In her declaration, the pannel distinctly admitted having 
seen Anderson give the things to the little girl to give to Mrs 
Maclean, and had seen her take the parcels out of a larger 
bundle. It was, tjierefor^, quite vain for her to allege, now, 
that she thought they were her own. It was also proved that 
she took the first opportunity to make away from (he porter on 
leaving Albany Street. 

Such being the evidence, the question was, had she, in act- 
ing as she had done, been guilty of theft, or of fraud and 
swindling? and, in considering this, they had first to attend to 
the eflbct of Mr Maclean's order. Suppose a servant intrusted 
with the delivery of a parcel : suppose that he disguised it by 
wrapping it up in a dir^y cloth? and so deceived the person to 
whom it was addressed ; that on b^i^g asked if the parcel was 
for him, he said it was not, and was then desired to remove 
himself and his parcel — under such circumstances, the servant 
would be guilty of theft ; and; in like manner, h6re, if the 
Jury were satisfied, from the evidence, that M'Gill was in 
the knowledge of the thing being not her own, sh^ was guilty 
of that ^rime. 

No doubt it was a narrow cas^. There was previously no 
felonious intention, and what took place at the dpor could not 
be considered as the beginning of her guilty possession. Fof 
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she n^Acd to remain aU wf^t, mtd ilrhen'sh^ expraMed tkat 
wish, must have be^Ei innoceut. 

There was a discrepancy as to who took up the parc^lsi idid 
it seemed doubtful if the Jur j coruld arrive at a certaiulgr on 
this point. Even if it was tbcf porter who lifted than, stilly 
if she was aiding and assisting^ and immedifttdy afterwardif 
took possession of, and appropriated them to her own use, sh^ 
was guilty, art and part. On the whol^ however, it rathef 
seemed to be by herself that they were removed from the kit^ 
chen. With these observations he woidd leave the case to the 
Jury. . It was one of considerable nicety ; he had no "frish t^ 
press it; and if they thought that it Wa4 perely a slwindSpg. and 
fraudulent act, they were quite at liberty to say s^* Then m 
to the reset. It was not necessary that there ahoilld havQ 
been a direct conun.utticati<» ot the fatt of the. goods having 
been stolen. (His Lordship here read the evidence relative to 
this part of the trial.) They Would consider whether it wa$ 
possible that the pannel could believe, that articles of such 
value had been given her in the way she pretelided. 

It was favourable to him, their having been found in an open 
driiwer, and that he showed neither alarm when they were 
asked for, nor reluctance to give them up. For in all cases of 
reset, the very first questions always wer^ were the. goods 
m a concealed place ? was alarm or reluctance shown ? 
. Xhe twenty.pound note had not been identified. He had 
been clearly guilty of falsehood, however; and it was natural 
to ask, why had falsehoods been told» and ooatradietory state- 
ments made ? 

In the whole circumstances, it was for them to consider 
what their verdict should be, keeping distinctly in view, that 
if there was no theft, there could be no resets 

VerdicL — f Unsnunonsly find M'GiU ffwky of the theft as libelled^ 
< and by a minority of voices, find the libel against Macdonald noi 
^ proven.* 

Lord Meadowbank thought the verdict as to MK^iU well 
founded, and that they were right in giving effect to their 
doubts in regard to Macdonald. - 

Considering that temptation had been put in hdrway, would 
propose no severer sentence than imprisonment fbf 18 months 
in Bridewell. 

SetUmce^-^* M'GOl to be imprisoned in Bridewell for 18 months from 
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being liabite and repute a thief, and preTioiuly convicted of theft ;— in so m fffhii^pi, 

&r as, on ISth Febtimy 1826, he did' steal and cany off from the honse • 

^Archibald Muir, cooper, Campbeltown, a blue 'doth jacket, a blue 

cloth Teat, apair of cannm trowaen, a pair of ahoea, a black ailk hand'- 

kerehief, a linen Blurt» a pair of wonted Btoddnga, a man's hat» and a 

cottcm umbrella, the property of Gilbert M^aUnm, apprentice to said 

Mnir; — as also a bine doth jacket, a pair of bine doth trowaen, a pair 

of men'a leather dioea, afac pain of worsted stockings, and a pocket* 

bible^ the property of -ArehibaU M'Mifen; — as also a pistol bekmging to 

said M'NiTSD. 

Plsadbd not guilty. 

In the case for the proaecntio% Mir mid Mrs Midr provjed that Har 
mihon, with two comrades, all -of the 79di regiment, were billeted there 
in Febmary; — ^that all the artides HbeHed on were in their room; 
Aat about 8 o'doek hi the eteaing of the lS(th, diey went ont together, 
and that the dothes were missed immediately afterwards; that the 
dothes were there shortly before, and that nobody conld hare gone up 
stain aflerwaida without bdng heard ; that a black glased hat of Mac- 
caDnm's was aeen on Hamilton's head as he was gdng ont^ and thai 
Mn M. called after him to come badt wiA it. 

Hie only part of the p roperty traced to his possession, and recoriiredy 
waa the pistol, which he aome time afterwards sold for three shillingB. 
(Libel restricted.) 

Ddndas for the Crown, and FknousaoK fot the pannel> ad- 
dressed the Jury. 

Lord Msadowbank (presiding in absence of the Lou Jua^ 
ncE Clerk, who withdrew at the dose of last trial) summed 
up the evidence. 

Terdjel — ^^ UnttuMonsTy find the piumd (rtfi%, aa Ebelle^ > 

LrORD Mackenzie.— They were rdUeved by the hnmani^ of 
the Public Prosecutor^ from Che necessity of inflicting the laal 
punishment of the law* The case waa now thrown upon their lef 
gal discretion. ' They were bound, he thought, considering the 
aggravations proved, lund which)- by the law ef ficodandi made 
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iheft capital^ tQ secure the country from the farther presence 
of a person evidently irreclaimable; and he w6ald therefore pro- 
pose that he should be dransported for life. 

Lord Allowait (now present) concurred. 

Lord Meadowbank, addressing the prisoner, said he bad 
once before passed sentence uppn him, that then, mqv^d, by 
circumstances stated, he had limited the punishment to im- 
prisonment| but that his perscTerai^ce ^n criine l^ft hqw uo 
choice. 

Sentence — * To be transported for the whole period of his natural life. ' 
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3<f December 1826. 

Present, 
Lord Justice Clerk. 

I4QRD GiLUES. 
Xx>m> PlTMILI«¥. 

. ' For the Crown — ^Lord Advocate^ 

Alison. 
Dundas. » 

piet called against 

No. 16. Hugh Hosey, charged lyith tkeft, qggra^at^d hy being ct>minitted 

Vy t^iupg lock-fiast plao^ and. more especially still, by his beb^ habite 
and repute a thieC; — in so far as upon SQnday> 27tb AugqsV 1820^ 

Tvm within the house of Major Jamieaon, Pimiefield, Leitk links, , he did 
force open a lockfast press, in the dinning-room, by means of fialse keys, 
or of the true key of which he had unlawfully obtained possession,^ and 
did steal therefrom a silver snuff-box, and from some other part of tliQ 
house a gold repeating watch, &c a red morocco case,'contaviing a si^yer 
knife and fork, and two gold brooches. 

Pleaded GUILTY. (Libel restricted.) 

Verdu^^r^^ ypanimqvsly find the pannel GutltJii in terms of his con- 



Lord Gillies. — But for the restriction, capital. Must suf- 
fer transportation, and it should be for lifb ; but in considera* 
tion of his confession, would limit it to fourteen years. 

SmUnce^ — < To be transported tor foniteen yean*' 
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Diet called against 

MiCHABL LooAN, dtt^ed with uttering 
notes, on four different occasions. 



Tiun. 



Diet called against 
GsORGS Thomsok, carver and gilder, and Jamiss Fowler, wri^^ ^^ ^^ 
charged with theft; — in so hr as, (1.) on the 7th July 1826, they did g. Thomflaa. 
steal firom.the house of Andrew Archer, dentist, George Street,' a silver J« Fowler. 
creasipot and fdnr silver tea^Mons. (2.) On 4th July, from the house of 
GfBham Binily, Writer, Eyte Place, a hlue coat with gilt buttons. (S.) 
On the 8th July, from the bouse of Vav* Clirebu^^, perfumer, Dukd 
Street, a silver plated candlestick, a silver dessert spoon, a tweeled cotton 
tablecloth, and a cotton pinafore. (4.) Sam^ day, fr«ni the house of 
Henry Banks, tailor, Duke Street, a tartan mantle. (5.) Same day, 
from the house of Robert Welsh, Esq. of Collins, Northumberland Street, 
a brown silk umbrella. - ' 

George Thomson Pleaded GUILTY, and James Fowler GUII> 
TY, of art and part, and of all, ezoqit the second cbaige. 

(Second charge against Fowler passed fit>m.) 

VerdicL — * Find the pannels Gmky in terms of their req>ective con-< 
fessions,' 

Melville in mitigation stated, that he understood Fowler 
was rather deficient in intellect, although not insane ; but of an 
easy, facile disposition : — Could be proved by the keeper of th« 
jail. \ 

L'oRD Gillies. — Cotuld not propose a di£ferejit sentence 
from that pass^ oil the last prisoners. / 

Lord Piti^llt concurred. 

Lord Ji;stice Clerk. — Their offence was aggravated by 
their having received education, and having other means of 
support. 

Senience,'^* To be tiansported for fomleen years. 



to the two first charges. (Li^jel restricted.) l^^L^ 

paanel GuUiy in terms of his Confession.' Vm^utQ 

FoBOJip Noiu* 



FxRGUSSON stated, in mitigation, that he had never' Wore 
been guilty of anj offence; that he bad been reduced by £^« 



ure to great distress^ and had a wife and fionily depeodii^ on 
him for support. 



r ' 



Lord Gilltxs proposed transportation for fourteen years* 

< ,-•- ■ -• — » 

\ I/)Rp PiTMiLLT concurred. 

Lord JuaTics Clerk told hin^ .he nd^^t eonsider himsetf 
terj fortunate. If this kind of crime continued, he had no 
doubt that the Crown Counsel would feel it to bethrir duty to 

let the law take its course. 

« . . • t 






Lord Justics Clb&k. 
Lord Mbadowbark. • 
Lord Mackbnzib. 

For the Oown^-LoRD Advocatb. 

Alison. 
'For the PknneU-STXBL. 



T. Heldnim* 



csDedsgwiial 

Ka 2L Thomas Mbldrum, chsifped with Mwrnlt and robbery, in to fiv as 

upon Sunday 29th January 1826 he did. In the read leading fvem Bor- 

sow^unness eastward towards GrangepanB, near ^ door in th^ wall on 

ilMAVLTAHD <lie garden belonging to Hay Bnrps, aaeanlt Alejcmder. Bowie, watehr 

^^*'***^' maker, Borrowatoannees ; and did seize him by the throat, and throw hini 

down upon the ground, and put his knee upon his breast, and hold Hm 

down; and did also then and there rifle Us pockets^ and rob him of fire 

shillings or thereby* 

Plbadbd not guilty. 

Cabb vor Prosbcwioit.* 

Three women deposed that they saw the pannel, nigfal Hbelled, 
in a house where Bowie also happened to be. That they and some 
otheis were drmUng there ; tint Bowie, beibie levHng them, puDed out 
some rilver wn^ped in paper to .pay his reckoning, and put it in ]us 
waistcoat-pocket again. Tha^ as. soon as he bad gone out, Mddnun^ 
$«nne)) took up tf ^ick,' a&d ^xclsimtfit^, idth aof balh, 'thai fae^b^dtf 
not cany home all that siller/ followed him. 
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[Steel objected. — He was not of sound mind. Shortly be- obi&eAML 
fore tbe date of the alleged robbery, he was so deranged as to 
be confined in a strait waistcoat. He was then very violent, 
and tore his clothes to pieces, * and was genendly esteemed 
iasane. In support of this allegation, he was allowed to call 
lritaes6es;^aiid calle<^ 



lat, AndropLaw* — Hs knew Alexander Bowie, who was vary bad 
ftr a long time. On the 2d January last, witneaa aansted to put him in 
a smit-waistcoat. He was ia his own house; and, on going in, they 
fefod hSm wife lyii^ en the hearth nearly strangled. He made grsal 
fBMefncCj and had a pistol ia his hand ; but he threw it away> and was 
leaned* On retaining soon aftemrarda, fonnd the strait-waistcoat torn 
fo pieces, and Bowie walking throng the room. In this state he con* 
tinned for a long tima Hia wife left him in Jaanaqr, and had not re-, 
toned. Ihe nig^t before, be had one of lus children neariy strsngled* 
He was AaaX 36 yean of i^^ repaired watches, tin-pots, fcc Nobody 
woold tmst him now. 

Cmu'examitmL-^Tben was not another stndt-waistcoat put on hinu 
Nobody went near him. He bad five children, who all left him, andi 
went to their relations. Witness saw him frequently, bnt avoided 
fpcaking to him. Had a bottle thrown at his head, as he was passing 
Ilia window on the following day. It was by Dr Cowan's orders that it 
was pat oi|. It was New Year's morning, and Bowie had been oat aU 
nigfat ; but did not think that bis violence proceeded from drink. For 
soipe tiine sfter be did not work, but lived upk>n his friends, tiQ he teok 
np the trade of tm-smitb. 

2d, Thomas CaldwaUy (a witness for the prosecution.)— Knew Alex- 
aadar Bowie. ' Did not know of bb bring dersnged. Asked S be kniew 
ef any tfamg particidar in bis conduct, or what was the general i^inioa 
ioocenpng bim ? (Qnestiim objected to as too general, and not allows 
ed.) He was ia a dersflged state, from drink, after tbe New Year. 

3d, iter LitUm. — Assisted in pntting on the amit-wsistcoati &c» 
and saw Bowie afterwards going about very foolish like. 

£3rvu»«enii»me£--rHe was a great deri tbe worse of drink, for one 
ihip^ and was very violent. Witness could not say whether it was de- 
l aftgeme nt or drink. Was always in tba| state when he got drink ; was 
given to drink ; had a strong junell of drink that njght ; thought it was 
^ocesioned by drink. 

The Court here intimated, that ihere seemed to be no ground 
lor snstaining the objectioD* 
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Stei:l. — Perhaps the Court would mark him as admitCedy 
cumnotaf 

.The Court*— Refused to dd so^-^Objection repelledj 

« 

Aletandet Bowie (here called in and sutrorn) detailed all that took 
plac6 in the coarse of the evening, from his leaving Linlithgow, where 
he had been, down to the time of his being attacked and robbed there^ 
and in the honse where he had seen the pannel^ (whom he previously 
knew by sight) ; he had been drinking, but was not intoxicated. 
At the place described, panilel came up to him, and, assuming an £ng<' 
lish accent, said he was just landed from a vessel at Borrowstounness, and 
asked him to take a pot of beer. His coat was turned, but witness te* 
cognised him at once, and addressed him by name, saying, ' Tom, I 
* know you perfectly well, and I Vrill not go with you. * Upon which 
Meldnim seized him, and, with an oath, demanded his putse. He had 
seven shOlings then in h!s pocket ; begged that his life might be spared* 
Pannel threw him down, and held him down with his knee upon Us 
breast, while he rifled his pocket. Witness afterwards found remain* 
ing two shillings, and the paper in which the seven were wrapped. It 
tras a clear moonlight night. In answer to some questions put by the 
Court, in the close of his examination, said, that on the first of June, ha 
had been out drinking, and recollected perfectly well having been in a 
state of restraint. There was no occasion for it, except the dram, and 
he had never been in a strait-waistcoat before or since. Law, Liston 
and others, assisted to put it on. He knew them at the time. 

The Counsel on both sides declined addressing the Jury« 
(Libel restricted.) * 

The Lord Justice Clerk, in sununing up the evidence^ 
remarked, that, had it been made out that Bowie was subject 
to derangement, and that, shortly before and after the period 
to which his evidence applied, he had been deranged, the Jury 
would of course have entered • upon that evidence with great 
suspicion, however sane he might have been at the time when 
it was delivered. But he had been out drinking; and his case 
was just the too common one, of a person rendered violent by 
the excessive use of ardent spirits. The strait-waistcoat had 
evidently been ordered oh by the Doctor, merely as a measure 
of restraint and prevention. His evidence* was given with 
perfect precision and fairness, and was corroborated by otl|er 
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witnessed in regard to all that took place before and after the 
robbery. * It was so far in prisoner's favour that he had not 
made use of the stick. Foir, if he had, the libel would, in all 
probability, not havfe been restricted by the Lord Advocate. 
Perdiei'^* UnsnimoittlyfiiM} the psnnel (TtitAy of the crinles libelled. ' 
Lord Meadowbank proposed 'transportation for life. 

JSaUence^^JQ be tnuuported for the whole period of Us natural life* 



Na^ 



l^or lontwheler, ftc — C. Fsaoussoir; 
For W. Law. — ^Leslik MxLVtLLE. 

Diet called agabst 

Daniel Lantwhslbr,^ tailw, Daniel M^LAHEWy .mason, Wil« 

LiAM Law, brasflfoander, Maroaiiet Dssley, aUas Dugoan, andi). L«ntwheler» 
Anne Westwatsr, charged with theft, agip^vated by being accom- ^^« 

pliabed by housebreaking, (and against Lantwheler and Dealey, by their thki* and 
being habite and repute thieves^) with an alternative chai]g;e of reset HobssBRSAC* 
i^gainst the two females ; — in so fiu: as, on Thursday, 5th October 1826, '^ 

they did lueak intp the house of James Smith IVIack, solidtor-at-law, in 
Howard Place, by lifting the sash of one of the windows, and did steal 
and cany off a great quantity of wearing appaiel belonging to Mr and 
Mrs Mack, as pontained in an inyentory annexed to the indictment ;-*or 
otherwise, diat the said M, Desley or Dnggan, and A. Westwater, 
within the boose, of Elizabeth Rule or Marshall, Halkereton's Wynd^ 
did reset and reoetre said goods; 

PLEAntD NOT GUILTY, 

Defence for Law— il^fftt. 

T#ij female servants (sisters) being in the house togetKer alon^ helird 
feet in the h>om above the kitchen abont seven o*clock of the evening of 
Tinmday the 5th. One of them went for assistan6e ; and on going up 
Stairs, they fbnnd tKe window open, and the bedroom and lobby robbed 
df a great many thin^. M^ and Mfs Mack (who were out that even* 
hig) identified the various articled. 

An these, It appea^d hf the evidence of the JH>liee^officers, had been- 
Atind 6n the morning of Saturday 7th, iH a room rented by the prisoners' 
Lantwhel^, M^Ls^en, Desley tad Westwater, of Mrs Marshall, Hal* 
Hentoii Wynd. Thib three boys at the Bar Were apprehended there. 
On LatitMieler wdfe foond a shirt tad pair of trowser s ; and Law was 
in the act of putting on a pair of filac^coloored trowsers, belonging 
to Mr Mack. The girls were apprehended ki the coarse of the sameday ; 
and they also were wearing part of the stolen property. 

* There were two other witneaset for the Crown. One of them (ISaibara Hynd) 
changed a shilling fiir the pannel, who had a dram in her hotiiv at one o'clock of 
0Mt i|«ndajr morning. 

C 



^ ^ THBVT AfiD HOUSIIinfiAEmQ. 

Thm decVmtion* wese retcL Lsvf'B aoeottil of liiiiMlf> fer #ie 
Thursday libelled en, iros, that he wenft dpim to Lrilh at tea e^elocb i 
get a hone to hold at Nevrharep dio^ }8 o'clock ( oat ftir %snQ or thro^ 
hotin on tfao atone pier; retiptiod home about five o*cloc|c ; remained 
About half an hour, lad had his dinner; ^ent out and wpUced by bimaelf 
in the Meadowa till it was dark> aa he bad nothing else to do ; came 
home againn it might be about b&lf past eight, and did not go out after- 
wards. He acknowledged his previous acquaintance with all the pri« 
Sonera except Westwater, and that he had been twice in Mrs Marshall'a 
that week, with M'l4aren'T«-ea Thursday at two q'<<1o<^ (he afterwarda 
said- five), and on Saturday, wlien ^preh^nded there ; but denied all 
knowledge of the theft, or of their having jstolen property in their pes* 

session* 

In support of his plea of d/tfti, Mra Bell, and his mother, brother and 

sbter, were called to prove that he had been constantly at home that 

evening after half past six o'clock. 

Mt9 Beli lived in Campbell's Close, on the same floor with Law's 
ftunily. She went into their house on the evening of the day on which,, 
lis she afterwards heard, the housebreaking was committed, to get the 
key of her own house, which she had left there when she went out in 
the morning. She had been out washing all day, and this was about 
half past six o'clock. The little boy William Law (pannel) was sitting 
with his sister by the fire. There was nobody else, and witness did not 
dt down. She took her key fi*om the drawer's head, on which it was 
lying ; went to her own house ; and about an hour later, heard William 
at her door calling to his elder brother James, who had come in to ask 
i<fx her husband, who was unwell. Heard him say, * Jamie, do you 
' want me ? ' and saw no more of him that mght. 

CfV9t-'€soamin0(L — Could 9ot recollect where she had been washing 
ihaX day, but was quite ^ure that she came home at half past six, as llieni 
was a day^dock in her house, at which she looked on coming in* Sh^ 
was at home on the Tuesday, Wednesday, Friday and Saturday of that 
week* Waahed for various famili^. Spoke to Law when she went in, 
for her key, and saw him distinctly. He was sitting with his coat cS, 
%ad wor^ a striped shirt. Wh«a he came to ask for his brother, his 
coat waa on. She saw him, ahhough he did not enter. Heard first 
from fiia mother of his a{^rehension, on sospidoa of being. concerned 
with th^ theft. It was in the following week, but she did not recollect 
the day* It was in her own house she spoke of it, and said it waa on 
that Thursday when he liad heen at home aU eveniag-^1 Uis folks said 
80. NotluQg waa said to her about being a witness. Tliere was a fira 
in witness's house wbaa she returned ; she had gone out at five in tlie 
monvbg. Tbo fire was put on by her daughter. There was a candle 
Vmwig wil^i^ J^^B^ I^i^ir caxn^ in« 
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J^ Me <imri^^^^ im «bted iff fumeVn mother to ny dttt it waa 
Ml ihe TtarMhy evoatng tlM Mttr Uui. She had known Ui« Laws «nc8 
Iba tenii^ (lh4 wimMa htf add«d» that they were decent people, and 
that ahe had no interest to tell any thing bm the troth.) Thought it 
waa abott half past eeven daiWUKam called Ibr hSa brother, jtidging 
irote die tima of bar fiist eoning hk* 

CRrMoit Zai9,«— Her brother^ the panneli came boaie on the Tbnra- 
dtty precedidg the Setiuday when he was apprehended, at half past six 
o'clock, and was at home all ingbt afterwards^ Her other brother James 
.woriced with Mr ]!ifilne, brassfoonder. William also expected to obtaic 
employment there, and to be taken that night. James generally return- 
ed firom work about seren, and William (pannel) was in before him. 
James broug^ word that Mr Milne was engaged, and neither of her 
brothers went out thftt Evening again. Her mother was also in the house ; 
and there was a lad, Thomas Brown, lodging with them then ; but Wlio, 
hi consequence of bad heskh, had gone to Glasgow, where his Mends 
were, and was still so unwell 68 to be unable to attend to give eridentie. 
Veijrly the same facts Werd mom to by the pannePs mother and elder 
brother, both of whom were snfe 6f the day, from Mr M3ne hftTlAg 
promised to give kn answer about William on Thursday. 

TmeLoAu AoVd€AtK.— 'It was another mdurrtfUl proof df 
the prevalence of.juvenfle delinquency. The Case again^ the 
prisoner^ rested on their reeent possession of the stolen pro- 
perty, under tirennistaneesi whieh left no doubt of their guilty 
and on ihdr declarations, hi whieh they gave no satisfactory 
account of thdr posaeissloti. tiln LordsMp noticed tiie case of . 
each separately. In reg^ard to Law, there was his own decla- 
ration, backed by the drenmstance of his having beetl seized 
whfle in l3ie act of dressing hunself in part of the clothes 
stolen* He put k to the Juiy if he would have been allowed 
a share m that property, withont hairing been concerned hi its 
abstraction. Opposed to thi^ was a plea of ofiN. Bst in bk 
declaration, there was not a word of this ; and, es^traordinary 
as that wight appear, it wa« not all. For the story told by 
himself was at variance with that of his own witnesses. . He 
could recal no instance in which, under such circumstancei, 
an attempt of the kind had been made. Independently of tbi^, 
the testimony of witnesses ^o situated, in regard to the pannef, 
was to be very cautiously received ; and he always felt great 
pain when individuals Were placed in so perilous a situation,-*- 
(Libel restricted.) 

c2 
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Fergusson, f6r the fwnne^s (except Law), addressed th^ 
Jury, and hoped that, us the evidedce was rather stronger 
against Lantwheler than the 6thers| they would make a dis- 
tinction in their ei^es^ 

M&LViLt£, for Law.— ^Thefe was no dhrect evidence a- 
gainst him. It was constructive merely ; and if one link m 
the chain had giVdh way,' he had ^eceeded* Hk witnesses 
were brou^t honestly fdfward,- aftd hftf objeet had been to 
discover {he trtith. It was al^a^s bit Stich oecasfmis said, 
fhat the evideilce of iiesit relsttiofts Was h6t erifided to credit. 
He would ask who could be so natiff ally cdUed ? The meni- 
bers of one's family were, of all others, the persons nl'ost likeFy 
to know if one had been at home on any particular occasion. 
His own conviction was, that fhey had told the truth ; and that 
their evidence, far from being impaired, had been materially 
strengthened and confirmed by the severe cross^xatnihatio'n 
they had undergone. A 'number of fittte circumstances, pre- 
viously miknown to himself, had eome-out iii the course of it; 
and any slight discrepancies that occurred were biit additional 
proofs of its being no made up story between them. Had 
there been none, it would not hove had so strong a character' 
ef truth. As to Law's deolaratioa^ he really believed that the 
fooT litde boy had jost made a mistabe< He spoke of its being 
. digrk, and that he supposed it might be about half past eiglit 
when he came home for the night. Such as it was, it was the 
enly evidence against him ; and they would not, enr that single 
ground,^ find him guilty of the theft and housebreaking. 

Loan Justice-Cleuk, in that part of his charge which re- 
lated to Law, said, that as the Public Prosecutor had remark- 
ed, it was the only instance he had known in which a plea of 
alibi was not only not mentioned in,, but was contradicted by 
a prboner's own declaration. If they were to believe his friends, 
he was certainly at home on the night in question. But wit- 
Besses could never appear in a more trying situation* The 
Jury would weigh with cauticm every thing they said y and it 
.was for them, when they had done so, to say what credit their 
evidence deservedv It was clear that mother,, brother and sis- 
ter, had held repeated conversations with Mlrs Bell, and had 
stated circumstances whidi must have influenced her testir 
mony. For he had it down, that to a question^ ' why she 
• knew SO' well that it was on that' particular Thursday she wac 
^ in their house for her key ? ' hef answer was, * because e^ry 
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^ one of his people said so.* She was very minute in her re- 
collMtion oT every thing that took place on the Thifirsday 
night, but beyond it her memosy wa6 not so good. She could 
not tell where she h^f} been ^^ashingi which it would have 
b^n satisfactory to know, thai by ascertaining the distance, 
and when she leH the place, they might have had the means of 
vecifying her statement of the time of her return home. 

Her story of the key was completely confirmed ; but the 
Jury would remember, that the only persons she then saw were 
William Law and his sister ; while that Mrs Law, his mo- 
ther, was also present, was positively sworn by herself, and 
by James and Katherine Law. Mr Milne should have been 
called. A few Words from him would have had more weight 
than the evidence of Mrs Bell and Mrs Law, and the son and 
the daughter, from beginning to end. However, if there was 
enough to satisfy their minds that, contrary \o his own decla- 
ration, he was within the walk of his own house all that Thurs- 
day evening after half-past 6 o'clock, it would be extriemely 
unsafe to find him guilty of being either actor, or art and part, 
on the simple fact of his having been found on Saturday mom- . 
ing, with the others, in Marshall's house. If they had any 
reasonable doubts, he was entitled to the benefit of them. 



Unsnimoiisly find the pannel, Daaiel Lantwheler» Guiky 

* of the theft by housebreaking libelled ; and find it Proven that he is 

* liaUte and repute a ddef. Unanimoasly find Daniel Maclaren GutUy 
^ of the theft by bouaebrealdiig libelled; and find the indictment against 
S V^UiHtt Law Noi Prmpm. By a plurality of voioes, find Maigaret 

* Desky or Duggan, GuUhfy art and part, of the theft by housebreaking 

< UbeOed, and find it Proooi that she is habito and repute a thief; and, 
^ by a plurality of vmoes, find Ami Weetwater Guilty^ art and part^ 

< of |i«» iliBfk ^ Ifoaaebraakmg libelled. ' 

m 

Lord Mi|^qwbakk.— The verdict was most accurately ex- 
pressed, and the Jury had evidently paid great attention to the 
case. Having doubts as to Law's guilt, they did perfectly 
right in giving effisct to them. Proposed that Lantwheler and 
Sesley, on account t»f the aggravations proved, should be trans- 
ported for lifi^ and Maclaren and Westwater for fourteen 



AnftiiM.— Laatwbeler and Dedey, or Dnggan, to be transported be- 
yond aeas for the whole period of their natoral lives ; Maclaren and 
Westwaterj for fourteen yean; William Law, aasoikied and diimiased. 
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» » 

lo«D Jvsticb-Clsbk. 
Lord Oi^Ltasi. 

LOBA AhLQWAlh 

Piet cstted «(;«uiB( 

No. 2a RoMBT HoLiiM, cliaiged witt^ di«ft> aggitTvM \ff V» hiiog kaUba 
and repate a thkf, and prerunnly coD^idtod ^f ^hfsf^ iix 8q fivr aat ^V^ihk 
ThnxBday, 6th October 1826, at ^^ foot of Canniga^ near Waftsifiate^ 

Tbxti. he did ^teal from Wmiam Miwro^ oowfeeder» a]eilTer watob^ik tartan rib- 
bon, a Boal set in gold, and a biaaa watehrl^ey. 

PtBADBD NOT GWI4TY. 

Mhmro^ and some elhen^ airora dMnedjr lo ike fcelii Theaggivf** 
tioaof habite andrepalowaapot^d by the oCeen ^poQoa- {lib^ 
realiiclod*} 

Fertfi^jt — < Unanhnonaly find tfke pannet glulty of the erikne Bbdfed, 
* and of being habito and ifpntQ a ihie& ' 

LoBD GiixiE9.rr-Bu^ for the. rest?icti(»]|| ^aplta]^ and ntuat 
propose the next iMg^iesl piuri«li]xwnt«»»4rnna[h0d^^ foi: life% 

iSSmliefica— To be traoaporled beyond aef^for the whole peiM of hia 
natond life. 



R. Holmes, 



For the panneb— -CaRI'YLb. 

Di^t caHud acmal. 
1^^ 2ib Gbobob Wilson, shoemaker) and Robbbt Wi&809V tailor, chaifad 
vitk theft, aggwrated by being. acoompiiahed by honsebieaking, and bgp 



^'r^WUw'T^ epcong hxi^fiwt plaoei^ in so &r aa, o» SMi Angwt 18^6^ they did 

*^° ' break intQ the honw- of WiUiaWL WiiiifiBaoQ*. latdjf s^iqpanVaiaj^ 72* 

TiiKfT AMD foot, in Skinner's Close, by forcing open the door ; and did then ^^ 

HoDSEUEAjL* jently force open a lock-fast chest, and chest of drawers, and steal from 

thence, and other parts of the h^wsoi^'varionsi asticlaa. of YVKaring-^ppofel, 

bed-clothes, &c. as ennmiMted mA dmaiM k m imentory a n nnwi 

t^ tl^^ir indictment. 



Humsmm NOT GUILTY. 

Carltie st&ted, that he would call, fbr the defence, w^itnesses, 
by whose evidence it 'would appear that the alleged theft was 
more probably committed by some women, who were in the 
habit <^ visiting the house. 

Case vor trb PROssciyTiOi^. 

The &ctB relative to the corpus deHcd Bliortly were-^that WOliain- 
■on, on tiie l5th August, went to the country, and left the key lof his' 
room (in a common panage on the fifth floor) with his nephew Richard- 
son, a shoemaker. That, on the 27th, every thing was in its place ; 
bM fftat, en the 5«li SspMMlMr,' beftag sini for hy a neighbour, who siis- 
pBCSted seioeluiing ftMv sesmg a wmdoiv ofM^ Rieniur^sen wsMt to the 
hone, fimnd liie doer* bfokefi opM, tiM dram^rs foitosd and plusidersd, 
and the bed<*<^oches gMM* A shoeitiibi/s mfy mi the toDgS (quite 
bent) wiBfe lying tftt wbb floor. 

On WiHkmson being eaftsd to ifciBlif/ Ma property^ 

[Caklyle objected^ that his citation was wrong. It bore, 

to have been left for him, at his own house, with his servant J^^*^"* 

Bat he had no sarvaiiCy and kis housa was locked up. In fact, 
it was left with Richardson. 

It was observed Stem fite Bench, that one of the witnesses 
had incidentally mentioned, that Williamson only slept in his 
own house, and had his meals, and spent part of the .day, in 
Richardson's. 

Alison contended, that, Richardson being in charge of bis. 
house in his absence^ was his servant pro hac vice. 

CABLYLE.-^Another branch of the objection was, that there 
was also the false narrative of its having been left at William- 
son's house. The question just was, was it a regula:i^ citation ? 

LoBo GiixiS8.-^The word servant was generic^ and meant 
any member of the estfiblishinent havioag any diarge of it. 

Lord Ai.loWAY.-^In one sense-^tiot his servant r birt had 
undertaken a domestic office for him. 

LoBD Justice Clebk.— p-If he undertook to keep the key, 
was he not his servant ? — Objection repelled.] 

Williamson was then Called in, aifd iden^ed the Tib^ous articled. 

Munroy tailor and broker, and lus wife, deposed, That, on TtiesdAy, 
5di September, both pnsoners came to their shop with some articles pf 
ekithiDg^ wiapped in a bins ^aafors, (past of th|» stofea piopeny)) fsfr. 
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six shillingB. One CrwkkJiakk»j remdingin the eame ^^ofle, en tiie nm€ 
day, saw Robert Wilson firith a dark bandle» of what appeared to be 
blankets, go out at the head of the entry, George with him ; while 
Katharine Wilson^ on Saturday 2d^ sa^ George with men's dothea on 
his arm, go out of the dose, and down the High Street. 

In their dedarations, one said he had stumbled over the bundle in the 
passage one night, (be lived dose by); and the other, that he had 
been preyailed on by his brother^ who said he was in want of moneys to 
acQoinpany him to the broker's, to sell some few artid^ pf his own. 

Case for the Defence. 

• 

Mlizaieik Taiiy our Thammmy whose room was in the same passage aa 
WiUiamson's, and directly oppopute^ on thf$ Tuesday before the houeo- 
breaking was known of, saw a woman going quiddy acroes the room, 
betwixt the closet and the drawers* The door i^as partly c^en ; an4 
she recognised her as one of the women who used to visit Williamsoi^* 
Thought he had come home, and suspected nothing. Geoige \^^lson was 
always busily at work, and she never heard any thing against his cha- 
racter. (Asked if she had any reason to think he had stolen the arti- 
des ? — Question not allowed.) 

Cros9-€xammed. — Sure it was not George Wilson's wife she saw m 
the room. 

Isabd HwAerndey QtWilion, wife of Geoige Wilson. 

[Carlyle stated} that she was called not for her husband, 

Objection. ^^^ ^'^^ ^® Other paiuiel. 

The Court held, that it was not competent to call the wife 
of one pannel, to give evidence for the other pannel on trial 
for the same crime) and under the same indictment. She was 
not called. [1 ^ 

Geargiana Wibon (his daughter) ten years old. 



ObjecUon. 



. [Lord Justice Clerk; — She was not of full age. In the 
very painful case, of Blinkhorn, for murder, (June 1824), the 
child called as a witness against the parent was excluded on 
this ground. * They could not make a different rule for the 
defence. It had been decided with great deliberation. 

The Lord Advocate said that, so fkr as it depended on 
him, he had no wish to refuse his consent ; but thought it would 
be a dangeroj^s precedent— She was not called.]| 

(Libel restricted*) 

# Because a child under pupiUaritj if mpposed incapable of exercising the option 
always allowed to relatives iri that degree Vid Shaw and Di^nlop's Justidaiy 
Caiesi No. 116 aad llT-ndso Uuiacy voL 2d, cap. xul pag. 934 and 335. aoie 2, 
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Tlie Lord 44>^ocatb shortly addressed the Jury tor the 
Crown* 

Cabltls (for the pannel) trusted they would hesitate to 
ooDTict on the merely circuHistaiitial evid^ce ot the pendeb. 
having sold the dothes, wheti it Was proved that a woman had. 
Ifeen seen in th^ bouse near that time. 

The Lord Justice ClRrr recapitulnted the evidence^ com« 
menting on it as he went along, and noticed the circumstance 
of a shoemaker^s rasp having been found in the room. As to 
a woman being seen in the house about that time, supposing it 
true, (though far from satisfied with Taif s first concealment of 
the fact), and taking it in the .most &vourable view, what did' 
it amount to ? They might have been assisted by women, and * 
the plundering might have gone on gradually after the first fe- 
lonious entry took place. There was no evidence of the pre- 
cise time. 

The Jury retired to deliberate. Another Jury was then 
baUot#d, 



Cooniel for Bruce — Lmblim. Mblville. 
^or the J^Kay$ — C. Fxaoussoir. 

Diet cslled sgabst 
Margaret Bbuce, maid-servanty Jonv M^Kat, stone-entter, and - 



Violet Malvina Lawson or M<Kay» his wUe, charged with theft Hgt Bmct^ 

snd reset, in so fiv Bfl> (L) at varipiis times from 10th to Slat Aagiiat ^ ^^i^ 

1826, they did break open the lock-fiurt dravfetti oF a side-bofffd in the ' ^ 

house of John Brace, Esq. Heriot Hill, Canonmill^, l^y picking the locks \ Tasn 

and did steal the keys of the cellar, and of variooi chests of drawers, and 

presses; and did open said cellar and drawers and yr c ss e a ^ and steal ^y^ 

dosen botdea of port, three botdea of whisky, a botde of mm, three 

poandB of sogar, three of t^ a bed-room towel, a pair of coaise linen 

piUow-slips, a bolsteivslip, a chfld's cotton frock, two cambric shifts for 

balnea, a pair of fine linen piUow-sfips, two ahhrts, two silk hndkerchiefr^ 

a nigfal-ci^, and a stool coTered with hair-dodi; and, (2.) fcrtiher, at ▼»- 

rioos tunes, firom IdthFebmary to IMi May 1826, the said Maigarel 

Brace did ateal from the hovas of Mrs Catherine Galfaratdi, or Brace, 

Dean Bank* StodKbridge» Tariona artidea eootained in an inrentory, 

which the aaid M^Kay and hia wife did raaei and noeivi^ withm theia 

booae in North Gray a Cloa^ 

Hary Braee pleaded Guii«rr'; John M'Kay Not GuitTT \ and his 
wife Guilty of benig present, but not of partiripating, which the Courl 
coDstmed into a plea of Nor Guilty* 
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Cass for thb Prosbcutiov. 

- j9fr J9rM0A— *Tlie paimel Msrgarol "Bmce bid been left &i efaftge of 
tke Imm wlMn, witb Mm Braee, wkden went to PHkoBtlily T7iik Jt^ 
ksl. The cellar iad pcMtes^ te» wero locked, «nd the keys Mi in 4ie 
side-board drawer, of which Jw took the key with him. On coming 
home about Aiee woeki sAer, tkey foimd^ in etten^ting to open it, 
semedung wseog with the side4ieerd lock» and sent for a amitk The 
keys were.wbeie they had been leA; bnt> on fiuther sesfcfa, a greeit m»- 
jxg thisfps weie misied. In conieqnence of infmaliony wiCneBs» wkb 
two poUoe-officen, piooeeded to McKay's hoase^and fonnd sefcial shirte 
of his own» a silk handkoBchie^ and a botde of winei with the same 
sert of seal widi dial in his cellar* 



[Here the Court were informed, that one of the last Jurj 
iras taken iU^ m the 900m to which they had retired. A me* 
dical student, who happened to be present, was sent out} 



MrB Brace corroborated Mr Brace, and q>oke more particolarly to 
the quantity of wme and other articles taken* 

Crau-examined by Melvillb. — Thought a great deal of Maigaret 
Brace while in her service. She had always conducted herself with the 
greatest propriety, so mnch so, that witness had never once had occa- 
non to find hvlt with her. She was a good easy girl, and, when taxed 
with the thef^ her behavionr was very artless snd simple, and not that 
of a hardened person* Would not, for an instant, hesitate to take her 
again mto her service, if she were at liberty— -(In answer to a question 
from the pnosicEbig Jndge)-<-was perfectly awase of her having confessed 
her gpilt ; but said so^ becanse she folly believed that she had been led 
on and seduced by others. 



[Tl^ medical persoa sent out had setunaedy and reported 
that the Jurjnwnj. whon he was sent to see,, had a strdce of 
apoplea^; thatat ftrst diere vas nojMilse; and that, on r^ 
yiviBg, he did not ka^w where he wasy but thcnight himself in 
the Cowgaia, Itc^ Otiier medicai assistance was immediatefy 
peneuied; and ituvs nmm reported, that it bad been an ^ilep- 
tic fit, and that he was so far recovered, as. to* be able ta ap- 
pear. Upon thta the Jur^r, baiag prepafed ta ira^ra their ver- 
dLct), were: n0w ifllrjodueedt 
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' I9Qo4p b difdv ^oam9aip% biowuig tbem tt b»«tiih% «a4 of i»iiiig 
* disposed of them ; but find liie hoasebreeking and 4q>eiuiig loclifiM. 

TW LoB0 Jomics Qlbrk.-— >* The Geun could not take 
< that verdict off their hands. Tkt&y wast find ^wA^ or noi 
' ^vtf^'^-Reiaclosod.} 



(Trial proceeded is.) 

CbdmM Archibald, or C&£ni Gcem Sferast ov FtoitaMk^. 
went one nig^ with her firiends, the M^Kjjh %» Mr Brveefe hoeaa^iep- 

rei BiEoe^whe wes tbeekUi tbaheu^e eleaei» They had wiaaat soppei^ 
and also at l»«ak£MU . 

•/bate* i^Tbci^ari; smithy West Crosscaiuewayy was sent for bythepan- 
nala ta f i«k the side-boaad Mu DiA ae^ aad saiw a large kegr taken 
ant; «i4 alkefwatdh hithebadipariewi. haAa^i^ef ali^ aadaaaM^. 
thing i!i4 Iih» wiAbi Sm tvieet thmnbotllaa. , . 

[Jury in last case being again introduced* 

VenUeL—* Unanimoasly find the act ot h aMB hn a hhn mti pF $w ^ 

Lomft JmarscK Clbbk.?*-^ Houadiireaid^g of itself vw te 
* crime. It was only an aggraTadoo* DisI tibe^^ «{»■> their' 
< oaths, find the theft not proven ? Must t^gain withdraw^ and 
^ bring an intelligibly verdict. ' — Reinclosed.] 



(Trial proceeded in.) 

The Lord Advocate said, he did not propose leading evU 
dence on the second charge, and declined addressing the Jury. 
(Libel restricted.) 

Fergusson (for the M^Cay^) stated, llmt he had the strongt 
est certificates of M'KayV good character, which he would 
afterwards have an opportunity of reading. Hoped they would 
recommend him to the lenient consideration of the C!ourt. 

Lord Justice-Cleric summed up. 

VercUcL — * Unanimously find the pannela OuSty of th^ft from lock- 
hsi places, as Uhelled in the first part of the. indictment ; and, in le- 
* spect of her confession and previoas good* ctuuiM^tery recoinmend Mar- 
' ffK^ Bnii».U) (he hmty of the Court** 



ii TflKFV. 

I 

FeroussoN) in mitigatioii of pimidinient, read sundry certi-? 
Spates of McKay's good character, for a long series of years 
back« 

It was remarked from the Bench, that no weight could be 
attached to siniilar docmnents, where the persona granting 
tb^m we^ 4tUl aliye, wd could have been produced. 

Lord Gillies considered the McKays s, case of Very conv- ' 
plicated guilt ; but was disposed ta give full effect to the re- 
^mmendation in favour of Bruce. Would accordingly pri>* 
pose that they should undergo transportation for fourteen yearsi 
and she six months imprisonments 

Lord Allowat concurred, 
- Lord Justices-Clerk, in announcing sentence, told M'Kay ' 
and his wife^ that their guilt was deeply enhanced by their se« 
duction of the girl Bruce from the paths of honesty. 

SuUeftee^'^The pannel Maigarel Brace to be impraoned m jay d«- 
rag riz calendsr nionibv/ and then lifaieretcd. J^Aok M^Kay and V. ]VI« 
lAWwmi his wife, to be tisa^HMted beydnd seas for fowteoi yeairs. 



The iMt Jury were again called in. 

IVrntUei^* Unaiumoasly find the panaelB Gm^ oT the thrft; kal 
i find the a^t of hoaaebreaking Noi Pnnf^* 

Lord Gillies proposed $ev^ vears transpoitation. Tl^e 
father Judges concurred. 

S^fiV^mP^^^ To be transported beyond 8^ for wdvea years. *]| 



Lord Justice-Clsrr. 
X^RD Mackenzie. 
Lord Ai:«loway. 

J^^ 4fe Crown — ^^rd Advocate 

Dundas, 

Djet called against 

^ JTa^^s ^ai^qti^ S^^^> •^^ John Smitij, cqrk-cnttcf, cl^arge4 

f. PriBgl% with theft, aggrayated by their being habite and repute thieves, and pre^ 
J. Smith, ^onsly convicted of theft, in so br as, npon Saturday 8th Jidy ]826» 



i)ec. 1886. THSFT. 46 

tbey did steal and carr^ mray fvom the hrMM of WiKatf NMrblgg|iigf» 
■aigeon, St Andrew's Square, aeYen ailver tear^oooa—- (Tbare was aa 
aiiernatiire chaige of reset against Smith.) 

FtcADBD— NOT GUILT?* 

A sehrant boy bad left ibe spoiiiis, li ^itaher beflwe digfal that motif* 
big, on ^ chiittiiey-pieee of bis oWii foodi, which ^riai oh the grouid* 
io«r to the Imtt, M iiealf ibe ottter^oor» fben open« Al»b«ii eight, saw 
Pringie m the florea, who aifted if Mrtne otut^ lesided ibtin. Went to an- 
ethe^ room to brash hii inakef's cloibetf, and, im rMohiing a few mi- 
mt^ aftenbrds io Us mm, missed the 1i|foDns. Obsenred the mark of 
a boy*B fbot in the passagid,' where wme water bid been spilt. Smith 
and Fkiagjb (the paaaels) wera i^iehended together by a pblioeman, on 
soma siaq^ickm of their hatiaf been iSagaged in edmmitting dspredations, 
tfast morning about nine o'cbck, comhig dcfwn as if from Prince's Street 
and the seren tea-spoons (identified by the servant) were found in Smith's 
cap and pockets. 

The aggravations were proved.— (Libel restricted^) 

Coif N&£L on both siJes declmed addressing the Jury, 
^e Lo£d J08tic£-Cl£Rk did. 

VerdieL — * Unanimously find the prisoners OuUtyf art and part, of 

« the- theft daufged, aggimvalM MlbaBaib' 

It' • • > 

Lord Mackemzie.— It was pot a theft of great tn^gnitude, 

but the Aj^^vatioiis^ macle it ci[f>ital i ah^, anciently in such 

^ases, that was ri6t OYiTy the lat^, but the practice of l^otlandl 

The biunahity of the I'ublic ^fosecutdr relieved them from the 

painfiil necessity of announcing the last sentence, and he would 

prcnpose fourteen years transportation. 

Lord Allow ay ufas always' inelined to the most lenient pos^ 

sible punishment But, considering the aggravations, this yras^ 

fhe tightest they could inflict. 

Senienee^-^* To be transported beyond seas for fottrteea yeais** 



Biet. calfed against 

TTAvttt'KfixvriwiiLOvtf charged wiQi theft, ligjgphvatod l&y his beid^ • _ 
habite and repute a thief, in so fiff as, on 27th July 1826; be did steal ' 

from the house of Alexander Nimmo, West Nicolson Street, a pair of IX Kinnibur^ 
fillidc doth trowseM, A b^k cloth vest, and other artTdea of male 



female wearing apparel as mentioned* 
Flkadbd-^NOT guilty. 



46 tKfeVT* 

[While die ballol (br a Jmy irtts liJcxng plaee, George Ja^ 
tnieson, baker, Pkasance, on his hftme being called, stated 
that, on account of certain religions scruples, he could not 
take the necessary oath. Lord J. C * What was hit religion?' 
J. < The Christian.' Lord J. C. ' He i;v«s the only Christian 
.who would refuse— ^to which sect did he belong? ' J. ' Had 
been of the Andburgher persuasian under Dr Jamieson ; but 
.left them two years ago» because he disi^pioyad of ooif»> 
nantiag.' hovd J. C. *.He could not be eatempted*' J, 
Was firmly resolred not to take an oadi. ' The Lord Adr. 
To reliete the Court from this dijficohyi would ehallenge 
him, which he did more readily, beeanse such a person was 
not fit to* sit on the trial of any inditidual. * Lord J. C. 
reprimanded him, and bid him go home and read his Bible» 
in which he would find no warrant for such scruples.]] 

The Jury being in the boot snd sworn, die tnsl proceeded. 

It was proved, that the peimel was apprehended with the things in 
Us possession soon after they were missed, and that, from having been 
occssionally in the service of Niinmo's son, he knew the localities. 

Counsel on both sides deoUaed addressing the Jii]7/--^Libel 
restricted.) . 

Tlie Lord Jctstice Clerk, in recapitulating the evidence^ 
observed, that if recent and unaccounted for possession were 
hot held sufiicient proo^ there could scarcely ever be a convio* 
tion. 

VerdieL'-^* Find the pannel GuUfyf art snd part, of the ciime libel- 
ted.' 

Lord Mackenzie. — As there was no opening of lock&st 
places, nor housebreaking, and as there had been a certain de- 
gree of negligence on the owner's part, in leaving the chest and 
house-door unsecured, would propose transportation for the 
shorter period of seven years. 

Lord Justice Clerk remarked, that had he been actually 
in Ninuno's service at ihe time^ it would not have been so' li- 
mited, 

SetUence.'^* To be transported beyond seas for the period af seven 
years. 



Melville stated, in mitigation^ that her plea was in strict 
conformity with the declaration which she had at <mce, and 
with every appearance of repentances freely emitted on being 
first examined* 

Lord Mackenzib. — These were two crimes of great mag« 
nitnde — one of them nearly amonnting to forgexy. Transpor- 
tation for 14 years. 

Lord Justice Clerk, addressing the prisoner, said, that 
had the aggravation been admitted or proved, it would have 
been necessary for the Public Prosecutor to have interfered in 
order to save her life. 

SntteMcg— >* To be tnu^iortad beyond 8«m for fourteen yowi.' 



£. HaU. 
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Diet called against 

Elizabeth Hall, charged with theft, aggravated by being oom* No. 87. 
mitted by opening lock-fast places ; and with falsehood, fraud, and wil- 
fnl imposition ; in so fiir as (1.), on Wednesday, 4ih October 1826, she 
dtid force open a lock-ftst drawer in the house of Hyams Cowan, pub- 
licaa. Trunk's Gose, High Street, by unlocking it with fiidse keys ; and 
cfid aEteal and canry off a deposit receipt of Sir William Forbes, & James 
Hunter h Co* for 625^ ; and (8«), did fraudulently carry said receipk to 
their banking-house, and did cause a wonuBr unknown to present it, 
and obtained 225L she, or said woman, having frandulently ngned the 
words < Maigrat Watson,' in a book prpsented to them by one of the 
teOen. . 

Plsabss guilty of die whole dbai^get esoept its bdng from lotk* 
&Bt places. 

The Lord Advocate passed from that aggravation. 
Vtrdiet^^^ Fiad the pansel GuU^ in totns of her own cenfi 



M. Fnser. 



Diet called against 

Matthew Frasbr, charged with theft, aggravated by being faal>ite No. sa 
and repute a thief, and previously convicted of theft ; in so far as, upon 
23d October 1826, he did, in Aird's Close, Grassmarket, steal from 
William Munro, tailor, a silver watch and brass duun. Tjoit. 

Pleaded NOT GUILTY. 

Hie evidence against him was conclusive.-;- (Libel restricted.) 



F«niMl—< Fmd the pannel Gmlty^H thetbeft UbeDed, with the ag- 
^ gravation as libelled.' 



1 
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Lord Mackenzie proposed 14 years transportation. 

Lord Justice Clerk— ^* The frequency of this crime would, 
sooner or later, render it necessary for the Lord Advocate to 
withhold Ills interposition, and some dreadful example — per* 
haps at no distant time— would be made*' 

Saiiende^ To l»e iraftspoiteJ for fourteen yean.* 



wo. 



tot the J^Woel— liKSLis Milvill£. 

Diet caDeiS against 

Na 2a James Colquhoun, charged with theft, aggraTated hy being eoo^ 

llliiitt^d by hoiibebreaL&ni{^, and openii^ lode-fast pittoies ; — hi so far as, 

J. CoiqulHm a. ^^^ Tuesday, 17th October 1826, he did break into the honte at Reef 
TmtfT ST Braes, near Edinbmgh, ooeupied by Geeige Dimbar, g u fk ii e ue r to Walter 
^ovimmMAK- Didcson, by forcing open one of the windows of said house ; and, hsTing 
so obtebed eift^anoe, dM ^tnidy toite op^ two 1ock-&Bt c&est^^ ^nd 
steal a brown doth coaty a blue ooat with gflt buttons, a pair of blue 
irowaerB, t#aitf 4wo yards of linen, four wustcoats, a coarse linen 
shirt, a white dicky, a brown cotton handkercbief wit& ^lue and white 
spots, a Jkk of shto, a Mack fSk tfeckcTotfa, eight black lead pencils, 
a pair of yeQow gbtes, a gprdeaer*8 koifei a penknile, a steel k^y, anj 
abhieaproii. 

FtRAusD NOT GtHLTY, 

ABTt^AtT Ot EvlDtt^S l^R pROsccuTioy. 

Dmniar was absent for two or three dap ; and, on coming home, found 
the lower sash of a window near the ground focoed in; ahole cat in one 
chest, by which the things libdled on had been extracted ; and the \o€k of 
another priasd <^pea. FoiMl a pkfaf of short hoots, ^HiMi were not Aero 
when he went away, lying in one of the rooma. Ha identified, as his, 
Ae articles libdled on as stolen and pro^wed ; and, amoAjg theae, a bine 
^bat and a pair of shoes, whidi the paaaftl wore when apprehended. 
Hif j(OaBiiar s) hoi»e» «ad the houe of the priaoner s fiMl«r, hf within 
twenty ynnk of cadi other, between the BonniniBton rood and Water of 
Leith, and were s^Mwated from the rood by a high wall, in whSkk was ^ 
a door. Witaem s boose was sorroonded, on two sides, by a seven or 
eight feet waD, which shnt it ont from the field and boose poo ne s sc d by 
Colqohoan ; and was thus open onlytoan'avanieleadiiigfh>ilki Bir Dick* 
aon's hoM. There was a door near thai eorner in the high wall by 
iriiiGh that avenue commnmcated with the road. 

Asq^ J2bim^ CQMbcialod hb ovkiBMe of the elite 
found. 
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SRzabM 4* 7%nnaB HufUetf Ivroker^ Ctfvgate, saw ibe prisoner in 
iheir shop on the OTening of tbe ITth^ between seven and eight, with a 
bimcDe of clothes in a blue apron, and a piece of linen nnder his arm. 
He ofiered the whole for sixteen shillings ; and they, suspecting that he 
had come improperly by the goods, detained him till a police officer, 
sent for, arrired. The prisoner, on being asked, told them he had got 
the articles from different people, ^^m he particnlarly named ; and 
stated, that he had been an itinerant dealer in linen for three years. 
They identified the varions articles contained in his indictment, as those 
which he then offered to sell. The pencils, knives, gloves, &c. were 
firand in his pockets. 

John Stewart, police sergeant, saw the boots, which were found in 
Dnnhar's, tried on ; — ^they fitted prisoner as if made for Um. 

His dedarstion was read. He said he had fonnd a bmdle at the foot 
of his fiitherV field, among the willows by the Water of Lehh, and that, 
being then on his way to visit an annt in Richmond Street, he took it 
with him. Denied having offered them for sale, kc* 

Abstract of Case for Defence^ 

Gwrge Mathiuouy (a boy), while planting lettuces thai Thnnday 
with WiHiun Law and die prisoners brother, Francis Colquhoun, at the 
head of the field, between the two houses, heard a crash as if of break- 
ing bottles, and said to Law at tha time, * That man is smrely breaking 
an his bottles ;' — ^who replied, ' So I think.* Witness could not see 
Dmibar's house for the wall on its south and west sides. Bnt there 
was nothing to shut out Colqtdioun's, and he saw the pannel sitting at 
an epfte window with his mother there, just as this took place. About 
five mhrates before, saw John Gulland, Mr Dickson's groom, go up the 
avenue. Heard the door * open and dad to alter him ;' and this was re- 
peated. Between four and five saw the pannel go down the field towards 
the wader — ^he did not return that night. His friends were alarmed, and 
loeksd fi>r Urn that evenittg. Next morning, ^StmoX nine, witness was 
daairied to go down the water side^ wUek ho did, and found his eoat 
lying aoMmg thewiUaBs. These wwaamBeraos foot maiks, as if ss* 
vend peqile had been there shortly belisre. Staagers fineqaently cam* 
down by the water side to hant rais» te. The boots set paaiiers# 

Mr Diekmm described the gvoaid more particukily ; and said, he 
had always considered Colquhoun a very respectable man, and that he 
never heard any thing against the boys, whom he had known for many 
yean. Although not a public walk, any one could get down and along 
the water side by the avenue, without crossing Colquhoun's field. 

William Law, and Francis Colquhoun, coiroborated Mathieson, and 
swore that the boots were not the panners. 
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John GuUand confinned the evidence, ao finr as regarded biidarir* 
He was on his way to a funeral at Stockhridge. 

Isabella Boydy servant to a family in Brougfaton, was in Cplquhouas 
house for vegetables between three and four of a Tuesday, two days 
before she heard of the housebreaking. The prisoner was sitting at the 
kitchen window^ reading the newspapers. Witness remained a quarter 
of an hour. Saw him when she entered, and left him there when she 
* went out. There were a number of people in the house. 

Archibald Colquhmm. — (Fanners fother.) — Hk son was at home, and 
in the house, on the Tuesday till between four and five, when he went 
out, and did not return. They were ahuined, and sent up to the showa 
at the mound, thinking he might be there. Next morning they searched 
the water-side. (Some of the witnesses had mentioned that he had losi 
a daughter there five or six years before.) 

CnMs-exofntnatii— His son (pannel) had two pairs of boots, whick 
had been given him by his aunt Inglis. — Shown the pair ef shoes libelled 
on, and asked if they were his — they were not. (The pannel, when 
apprehended, had said they were his father's.) 

Mrs Ififflis. — The boots libelled on not one of the pairs given by her 
to her nephew — differently repaired. Saw both those paua in Col- 
quhoun's house day before. 

The Lord Advocate addressed the Jury. — The evidence 
against the prisoner was complete. He was in the recent pos- 
session of the stolen property, and (which were always strong- 
est circumstances of suspicion) had attempted to sell it at an 
under value, and told a number of artful falsehoods in regard 
to it. The defence was nearly that of alibi — a plea which had 
become greatly too common in that CourU But, in order to 
make any thing of it, it was necessary for him to have proved 
that the housebreaking had been conunitted at the period on 
which all his evidence bore — of which, the solitary fact o£ a 
crash of breaking glass being heard w|is no proo£ Perhaps it 
was an accident on the public road. The houaelMreaking had, 
in all probability, been effected the preceding night It was ex- 
tremely improbable that a crime of that nature had been com- 
mitted with so much boldness and violence, in broad daylight, 
and close by a public road, where people were constantly 
passing. Various articles besides those contained in the bun- 
dle were found in his pockets, and none of all these were in 
the least accounted for. In regard to the boots, the evidence 
was contradictory. But the other pairs should have been pro- 
duced. It vas so extremely likely, if he put on Dunbar's shoes 
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^ ip^Miih the houses that he left his own boots there, that the fact 
<it Ym having tfieiti on his feet When caught could scarcely be 
reconciled with any other supposition* It was natural that his 
relatives should have made every effort to disprove what was 
of soch importance to the issue. Having taken notice of the 
leading parts of the evidence on bdjth sides, his Lordship con^ 
duded by saying, that in whatever way a Jury, in any case, de« 
cided, the result, to himself, would always be satisfactory. 

Melville for the Pannel. — ^The evidence might be sufficient 
(were that offence charged) to convict tlie pannel of reset of 
Aefl7 but it proved nothing m6re. -HiB witnesses were quite 
consisftenti They certftinly threw some additional light on it, 
und would hate been called by t(ie AibKc j^osecutor, but that 
be was aware thieir evidence would not tally with his €a8e4 
* As to Ae ptisone/s declaration, whidi was so much founded 
opon, they H^ou Id be displosed to throw it altogether out of con« 
sideration, if tiiey knew any thing of the history of that part 
of evidence. Declarations always bore to-be freely and volun* 
tarily emitted ; but if a person under this kind of examination 
refused to answer, He was called a practised thief, and his si- 
lence was used as m argument against bim on his trial. So 
that a person accused, and conscious of beiflijg, in some degree, 
implicated, was, for his own safety, forced on the only other 
dtematrre — ^that of telling fiilsehoods. In the present iiistance, 
aH which he had uttered were just such as a boy so situated 
would Tiaturally have recourse to in order to save himself from 
a charge of reset of tiieft. In the absence of all other infor- 
mation as to the housebreaking, the circumstance of the crash 
of breaking glass was entitled to great attention. The evi- 
dence in regard to the boots, was also of much importance, as 
it entirely freed the pannel from what had been relied 4m as 
the stnmgest suspicicm against him. 

Lo&D Justice-Clerk, afler adverting to the paxmeFs recent 
possession, said, that if Juries were to throw declarations aside, 
they ii^ould violate the established law of the country ; and 
that certainly, if a person suspected, on being interrogated, 
refused to answer, evexy one knew what interpretation to put 
upon his silence; while a declaration proved to be &lse was 
still Wronger evidence against him. 

As to the defence set up, his Lordship proceeded to say, 
there seemed no reason to doubt the truth of the statement of the 

D 2 
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boys. The sum and substance of it was, tkat, at three o'docl^ 
a crash like bottle^ breaking was heard. It was also proved 
that the prisoner was then in his Other's house. But it waa 
extreiuely important to remember, that I#abeUi| Boyd* saw m 
number of people in thc^ house when she was there for vqgeta^ 
bles. Was it not extremely probably tberefcm^ that the crash 
of which the boys ^pok^ eam^ froni that quarter ?-*-They 
would form their owp opinions at to the qu^tion of the boots* 
Even if they were not the pannel^s that ^rerefowd in Punbar^s 
hoqs^ it was no way decisive of his innocen<9e» Suppose he 
was not within the house, he nught have accomplices. It was 
yery probable he had; and in that case, he would ^ eqiudly 
guilty as if he had eate^^. (His Lordship w^t miAntely 
throHgh the evidence, comviei^tipg on itfis he we^t atppg*) If 
they thought the evidepce SMffid^it, thQr would act aeoording^ 
ly ; and if they had any doubts, they would, of course, give 
dGfect to ihem« In ccmcluaiiNi, nptioed the evidwoe of his pre- 
vioi^ good character* 

. FsrviML— < Fmd the pasMl Omk^ m% md pwC, ef ths crime fi* 
hsHed; but, oa aoDoant of his youdi and p as v ioa s good clisnielsr, re* 
commeiid bim to the lenity of tiie Coai$.' 

Lord Mackenzie had no doubt of the propriety of the 
verdict Was always disposed to pay attention to recommei^ 
dations of that kind, when there was a reason for them; and^ 
in the present case, though not without hesitationt would pro- 
pose transportation for seven years only* 

Sentence. — * To be tnmsported beyond seas for seven yeeie; ^ 
(Court rose at midnight) 
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S7A Dee. 1826. 

Lord Justice CirSiuu 
Lord Mradowbahk. 
Lord Allowat. 

For Ae Grown— Lord Advocate. 

Ausoir. 

Wood.' 
For die paimrf — Dumbar# 

Diet cdled agMut 
Alsxakdrr Mackat, diaqied widb tbettf aggiRvated by Ui boii^ NcKflO. 
Ubhe asd lefrnle a tliief , md pievioiidy oenvkted of tiieft» in ao fcr at^ A. M«IUy. 
(L) Thmdayi SOth Jvly 1826, he iUi ateal and cairy swmy bom dM ' 

chop of Jolm Jeana, grocery Conunenial Road, Aberdeen, a Uack lea* 
dier pofftmanteaii conlMning wearing flffpurd ; aa alaoi a portable writii^ 
ded^ ooetaining money and papera, (u deaeribed in two aeparate inven- 
toriea), bdonging to Alexander DhgwaU, nwntti. likeaa, (2.) 28th 
Sq^te^aber 1826^ he did, Rp<A North Street or King Street, he. aleal a 
green painted kit of batM^ addreawd « Mm 9lbmnf% O we n Straet, 
* Aberdeen^' bcm a cart driven by George Watt^ croAer at CrB%. 

Plxadbd not QUILTT. 

. Casr vor the Crowk. 

lMNfi06S h^ded fram the < Eacpedition Brig* on the 201^ when die 
rqgdar poatela were abaent— Jt being their &ner ifanO'-i^attd waa our* 
roonded by a aet of drank nien,-who iaairted npon eairjnii^ i^^ Ui leg* 
gtgBm There were a chea^ bifg, portmantean, and writing^dedc. When 
day had come oppoaite Jean'a ahqi, one of the pacfcagea fell, and wift* 
neee begged to be aOowed to leave them all widi him, dU he ahonld aend 
for thenu They were accordingly carried io, and depoaited in an inner- 
room. One of the men hehadmeton the qnay,and who l^qieared to be 
adber, accompanied him to hia lodgings, Mrs fidler's, Viiginia Street, 
aboot a qnarter of a mile off, and carried hia bag. Hie same man re- 
turned for die cheat, and brought it np, wlule witness was at dinner. 
He aet off agun to brmg die odier things, bnt did not retnm ; and, when 
witneas went down hatf an hour after, he fontfd them gone from t!he 
ahop. 

Jkhv iden^ied the pr l aon cr aa die man who went from his shop 
widi Dingwd and dw bag. He retonied for the diest — and shortly 
alter, ifor the portmantean and dedc^-^aUch he reomved and carried off. 

Mrs JPscBeralao identified bun, and a coat and pai^tif breeches, (which 
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had been fonnd in the portmanteau when recovered, and were prodaoed 
in evidence) as being the dress he wore on that occasion. 

William Young deposed, that the prisoner came to his home one night 
in July, with a portmanteau under his arm, which he wished to leave ; 
and, on witness's making «ome objection, laid it down without saying any- 
thing, and went out. It lay there for aome Wjeeks ; and he never re- 
turned, nor sent for it. 

Simon Grants police officer, Aberdeen, apprehended the prisoner on 
29tJi September. Qot the portman^^u at. Young's* The desk (which 
was in it) had been opened by violence and plundered ; and a few 
brushes and small articles were all the portmanteau contained when re- 
covered. 

The aggravations were proved. 

In his declaration he alleged he was the worse of drink ; fell asleep in 
the Links ; on awaking late in the evening, found the portmanteau and 
desk gone ; and, being afraid to return to the gentleman, webt to the 
country. 

The LoED Advocate.*— In so plain a case thought it unne- 
cessary to detain the Jury with any observations.. The crime 
wliicb the pannel was proved to hav€i conunitted was certainly 
theft. •'..,' 

(libel restricted, and second charge poflsed from.) 

Dunbar, for the pannel, maintained, that, both in the law 
and facts of the case, he was entitled^ to 'an acqhittaL If the 
porter, when first charged with the goods, had carried them 
off, it would have been a clear case of theft. But, under the 
circumstances, his. offence amoutoted at most to fraud « em- 
bezzlement, which were riot charged, and of whichhe there- 
fore could not be found guilty. 

Even if so charged, doubtfhl if he could have been con- 
victed, since there was no evidence of his having appropriated 
any of the articles to his own behoof. His declaration gave a 
sufficiently probable account of all that happened. 

The Lord Justice-C!leuk. — The mandate given was tem- 
porary, the most temporary of all, and there was nothing \t\ 
his situation, in regard to the articles, to make his crime any 
thing different from theft. It was in vain to sa^ he had not 
appropriated, for all the roost valuable articles or things were 
gone when the portmanteau was found. He set out from 
Dingwall's lodgings with the full, intention of committing thefl^ 
It was deliberately planned^ and systen^atically .<»wied» iijMto 
execution ; and the pannel had reason to be thankful that ,tbf^ 
libel h^ been restricted. 
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VwrdieL — * Find the paimel 
^ with the aggiwatkms chaigcd. ' 



of the fint eburge as libeUed, 



LoR0 Meadowbank proposed fourteen years transportation. 
SaUmtee^^^To be tniMported beyond seas lor the period of fourteen 



Same day, 
For PumelB — Stark — T. Brown. 

Diet called against 

JxAM Inglis, or Marshall, Susan M'Gilp, and Helen Grant, 
or HuGHBSy charged with theft, aggravated by being committed by 
housebreaking, (and agamst Inglis, by her being habite and repute a thief, 
and previously convicted of theft), with an alternative charge of reset 
against Grant, or Hughes, in so far as, on the night of Monday 120th, or 
morning of Saturday, 21st November 1826, they did break into, and 
enter the shop of Andrew Melrose & Co., grocers, Canongate, by break- 
ing through a partition, which separated the cellar of said shop from the 
lioDse of Helen Grant, or Hughes, situated in High Scbo<^ Close, and 
force their way, by lifting up a trap-door leading from said cellar to said 
shop, and steal the contents of four tills : The first containing ISs. in 
silver, 2s. 6d. bad money, and one pound Sterling in copper ; the second 
two pounds Sterling in copper ; the third lOs^ and the fourth 12s. in 
copper ; as also eleven pounds Sterling in silver, half a Gloucester cheese, 
four pounds of almonds, and some ok! Excise papeis. 

Jean Inglis or Marshall, and Helen Grant or Hughes, pleaded NOT 
GUILTY ; Susan M«Gi]p, GUILTY. 

It appeared) from the evidence of E. Bruce^ servant to Mrs Hughes, 
that Inglis and M'Gilp were in the house that night ; that on awak- 
ing about one o'clock in the morning, she (Bruce) heard them speak- 
ing together in a pkice adjoining where she slept, and soon after go out 
together ; that Mrs Grant then came in and asked her for a candle, and 
on being told there was none, beat her, and turned her out. She saw 
them again that night in Lament's. 

There was the direct evidence of KaHuxrmt Bradley^ a little girl ten 
yean old, examined on her declaration, who said, that with the pannel 
Susan M'Gilp, she went through a breach in the partition which Jean 
Inglis's foot had made practicable, and assisted her to rob the shop. 
They brouf^t down the copper in their laps. Other witnesses saw the 
three paanels with quantities of silver and copper money in the course of 
that night. It was left by them in the care of Lament, spuit dealer, High 
School Close^ and John Fountain, public housekeepeid St Mary's Wynd. 
John Martin, Foolia Close, saw Marshall and>M'Gilp> and two little girls 
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H. Grant 
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Mai^garet Hi^hes, and K. BnuSey^ dispating about tiie diviaioa of 6op* 
per in his house* Various other circumataiiGed wcare awwB to by these 
and other witnesses. 

SL Bradley had said, and in that statement she was confirmed by 
Elizabeth Brown the servant girl, that Mrs Hughes was put to bed yery 
drunk early in the evening. But she was seen with the others afterwank^ 
and to her the witness con^lained of Susan M'Gilp not allowing her a 
share of the copper. 

The Lord Advocate for the Crown, Stark for Inglis or 
Marshall, and Brown for Hughes or Grant, severally address- 
ed^the Jury; afler which the Lord Justice Ci^erk recapitulated 
the evidence, and laid down the law. 

« 

(Libel restricted.) 

VerdicL — ^ Unanimously find M'Gilp Guilty on her own confesmon ; 
(at the suggestion of the Court added, and on the evidence) find Jean 
Inglis or Marshall Guilty of the theft libelled, aggravated uA HbeDed ; 
and Hughes Guilty^ actor, or art and part, of the crime as libelled.' 

Lord Meadowbank proposed that M^Gilp should be trans- 
ported for seven ; Grant and Marshall for fourteen years. 

Lord Allowat concurred, and trusted they exercised a 
sound discretion in making that distinction. It was right to 
do so, when contrition was shown by a candid confession. 

Sentenee^^Suaaoi M^Gflp to be transported beyond seas for ibe pe- 
riod of seven years. Jean Inglis or Marshall, and Helen Grant or 
Hughes, for the period of fourteen years. 



22d Jan. 1827. 
Present, 
Lord Justjgs Ci<erk. 

I*ORD Gll^LIES. 

Lord Pitmillt. 

For the Crown— Lord Advocate. 

Alison. 

DUNDAS. 

For the Pannds— Smtthb. 

M. Napier* 



W.TTKm»an, Diet called against 

J. Thomson, WiLLiAM THOMSON, Ja MBS THOMSON, aad JoHN Fram, laboureM, 
, ^-^"^ charged with robbery^^tn ao fiur as, npm Thnraday^ SOth Morenibcr 
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1826; they M, vpim llie rand iMdiiig bmei DJkmA tliRn«h Cowteidge 
Toll to CoQfllandy about a mile from Dalkeitfa, ettadc Oeofge DidoHni, 
fiumer at Cowiaad, who mm retnniiiii^ home on honeback, did teise 
hold qi has honey a&d did etrike him aeveral ifeveie hlowa on the fkce, 
beid and bI«as^ wkh ]ai)B^ #oodeil Und^peoasy or o 
wea|Kmfl» by which he was sererely woimded, td tin groat effoBibii of Us 
blood, oempletely stomied and ^^rerpoweredy mA did tob }umof s silver 
huntiiig walchi biaas chsiniBd wateh-heyy m copy of the ScolmiaB news* 
pi^er, Nm&ber 719, dated S9tfa Norember 16S0, a letter addressed 
* Mn Diokvon, Conslalid» Dalketth,' and signed F. (or T.) Bnader, and 
m p^MT or memonmdnBy dated 58» Geoige Sqoate, lltk Octbber 1886^ 
and beginnitig, < In esse Mir Dickson/ and some oAer papera and me- 
moiandnms unknown* 

Plbadbd-I-NOT GUCLTT. 
Defence— iMM. 

SmrTHE stated^ that» as &r as they knew^ the robbery was 
said to have been committed about five o'elbck of the evening 
of the day lib^ed. He hoped to prove that Jestoes Tbomsoti 
aad John Kram had been then in their own house, at New- 
blgging, about three miles distaiit, and William Thomson with 
his moAer-in-law, in Didkeitfa, 

Case Fbft the Prosbcutiov. 

* 

Mr Oramgerj landsnrveyofy verified a plan of the road, snd cros9- 
roads and adjacent fields, which he had prepared. 

Mr Dickson was m Dalkeith on Thnrsday, 30th November last, at- 
tending market. Left his son-in-law Mr Wilson's hoose about five that 
afternoon* Was qnite cober ; was on horseback, and alone. Took the 
road by Cowbridge Toll towards Consland. In abont ten minntes, 
trotting slowly oi^ and keeping near the side of the road where it was 
dry, reached Langside Brae, where the road was skirted with a line of 
planting on the left, and a smaller clomp on the right. On one side was 
three or foor heaps of large stones, piled up for breaking, and firom he- 
hmd one of these piles, at the foot of the brae nearabam,^vriiichtheroed 
q oesco there, a man started out, and seized the reins. He made a stroke 
at witness with a big stick that sppeared newly cut, and had a If^ot on 
one end. Witness touched his horse with his heel, intending to bring him 
rsund and down iqion the man. But as it came down^ another i^nrang 
forward and seiaed the reins on the lefL Again made his hone rear as 
before. Got UMyther severe blow from the first man, a^ as his horse 
reached the ground, &lt his watch pulled out, and some papersfiromaeide 
pocket. It was a silrer hunlang watch, with brass chain and key* Iden- 
tified the letter libelled ou as signed < T. Brsader/ as being oua of the 
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patiers he lost on that oceaBkm. CkmUd not identify the Scotsman, as 
there itas no mark on it. 

He rsceiTed three seTerebloTva on the head and oneon the breast* Lost 
m great qaantitjr of blood by then; Tlie men then went away, and he 
dismomted to reooTor his hat, which had fallen. Saw fonr men before 
him, and thon^ at fiiiiBt they were the same, «d asked who they were. 
Ihey said they belonged to Mr MiUer of Langside, npcm whidb he told 
them he had been robbed, and nearly mnrdeied by some fellows, and 
asked them to go with him and endeayour to get hold of them. 

There were four men when he was attacked. Two held the reins and 



two stood in front. They were all of the same party. One of the two, 
who had hoU of the reins, twice cried ^ Marder him/ and laid hold of 
his legi trjring to dinnonnt him. 

Identified the men at the Bar as three of the four who rebbed Um. 
They had applied to him some time before for work. He did not re- 
cognise them when he was attacked. Three wore dark clothes, and 
one a red vest with stone-colonred sleeTes, and no coat. It was the 
pannel Jcha Fram who wore this last dress. Thought it was WiBiara 
Thomson who came forward first, and James who came second. It was 
Pram who cried * Murder him,* and (he thought) laid hold of his kg; 
Thought he would know the fourth one. (William Leslie» one of the 
Crown witnesses) was here brought in, and witness was desired to look 
at him without speaking. He was then withdrawn.) Asked if that 
was he ? It was. Knew that his name was Leslie. It was '^^^Uiam 
Thomson who gaye him the first blow. Could not say for the rest. 
Two or three of them had sticks all of the same kind. He had no spurs 
— ^if he had had, the Court would not bave been sitting on this trial. He 
was the oldest yeoman in Scotland. He was not dismounted. They 
Went off in a northern direction, as towards Musselburgh. 

Witness returned to Mr Wilson's, had his wounds dressed, and de- 
scribed the men to TurnbulL 

Crass-examined, — Nothing was said during the attack, except ^ Murder 
him. ' Turnbull (Hd not tell him who were taken up. Heard that they 
were taken up, and saw them in the Slieriff's office four or five days 
after. 

Mr amd Mrs Wilson described the state in which Mr Dickson re- 
turned, and identified the memorandums and letter, &c. produced. They 
saw Aem in his possession before he set out. They were brought to 
them the night following by Robert Somerville, herd to Mr Wylie. 

David Cuming^ farm-serrant to Mr Wylie, knew the prisoners by 
sight, and saw them about three o'clock that Thursday, come out of 
their own close at Newbigging, and take the road to Didkeith. Identi- 
fied Leslie (who was here brought in and again remored) as having been 
with th^m. 

William Nasmsftky collier, residmg at Cowpits, (near Dalkeith), saw 
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Um priflonen ge )>a0t botwMi duM «aad 'f<Nlr o*cMc Ikn were fiir« 
of tlienL Certamlliatrihe .fMimek wel«llire^«f IhafiyQi Not so we 
about Lealie, (ke w«b liero biMglA in as befioro^ Thejr Wjose going to< 
werde Bidkeith. 

Peter BorAwkA bad fieqacnily obsenmd tbe priflenen, wb<Mn be 
knew by 8i§^ going up to Dalkeitb on Maadays and Tbandiy% (the 
market days), always in tbe eftemoon. - Saw tbom die TbavBday of Afr 
Dickson's robbery, Leslie was with them. It was. near four o'clock. 
Saw them again in the eyening,abent twenty minntes past 9ix» gdis^UH 
wards Mnsaelbmgh. They wece then at the head of InvereA Brae, 

Croei'€3BamineiF^% was a moonli^t night ; at least thave w^i Mght 
cnoagii to know them by* There were six of them togethfM:. One was 
MerrQees, who came oiU of his fitfher's hoase» and joined them thei^ 
lliey were whistliog» &c 

Ann Blair was nc^ Lanjapiida Biae on the Thmaday a^ loor o!docke. 
Met four men on tbe foot-road» aboat a qmirter of a imKe fri^n the foot 
of the brae. One wore a red spotted waistcoei^ and gusfnish sfeeyes* 
nrach torn; Another, between man and bgy^ a lopig coat and trqwasfai 
Identified Fiam as the one who wnre the md.Testy and I<etlie Qifm 
braoi^in); bvt not snre of the other two, 

t • . . . • • • 

HSmythe objected, to tills witness,,. tha,t the designation was ofejectkiBi 
doubtful* She was designed, * residing with William Th'om- 
* son, labourer atXangside Brae. ^ In the case ofNisbet, Ju- 
ly 1820, a dmilar objection was sustained. (Froni MS. notQS.) 
— ' Napier fbr the pannel stated, that there was a want of spe- 
cification in the lociu delicti^ which rendered the libel imU. Nis- 
bet was charged with having stolen some articles of dress fronpi 
a hedge at the end of a house inhabited by George Hairs lo- 
bourer at Dalhousie Mains, in the parish of Cockpen* He 
here contended, that there was no specification of tbe locufi der 
KdL It might refer to wh^re George laboured, and not to the 
boose he w«is said to inhabit, which might be miles distant from 
where he laboured. . Objection sustained. Judges— ^LoRnn 

HfiRMAND, PiTMILLY, MJBADOWBAKK. ' t ' . 

The Court.-— *That was in regard to the locus delicti^ which it 

was much more important to have accurately described and> 

fixed down. It was enough that the designation of a witness 

sufficiently pointed out where the witness might be found; and' 

here it was quite correct Objection repdled.] 

.. • • ■ . ■ . . 

Witness was on the road that Thursday, between Dalkeith and Lang-< 

side Brae, and i^ saw die ^prisoners about four o'clock. • ■ , ,,„ , 

John Smiihf plou|;bman to ^& Mutter, was going to wafer kisbor^ 



tea al Ae Ckngh Bmi» al liie focit <yf Lmgaidii Bra^, taiir two nen go- 
ing rioivly east Oil caadiigb«clc,iiietAMi again waldng in the opjHV 
ato dSieetioiL One of thMn had a i^MtMl stSdk^ wUdi he tvaa eanyiiig 
inside hia anu, aa if to conceal it. It was the pannel Wilfiam nomaon 
^nho had it. Witness vemarired at the time to Ua Mow^eervaiit, Oat 
sorely sitanetlmig vrm not right. Having watered tlieir horses, and pot 
liiem up for die night, ihey two w€tt tfetommg home throvgh the pkni- 
mg, near Langinde Bm^j and hesfd n noise like a hofse splittterii^aboBt 
in the water. WilneiM agacnl said, he was sure thei^ was sonethlng 
wrong. Ifis eompaiiimi sai^ * Nonsenie. ^ They weiit across to Ad 
rMid, tiid ftnnd Sfr DkioMMi there seefiuhgly modi confbsed. Thare 
were marics of what ifaey at fast took for ' ^lar ' on Ins bieasti hiitwUcii 
tamed out to he blood. Thfey occompaided him to DrikeidL 

Akx. Merribet, labonrer at Inyeresk. Knew ibe prisonets. Wittam 
iWnson asted idUft on the AeASig 6^ ihe day of the ritMery to go 
wilh him to < romhte a cove. ' Witness 'saidy he conld n^ in he faid 
aoinediin^ to do, and went away to the Biaia. (The Coort heie in-' 
formed him, tfaa^hinttg been called te a nitnea^ he could not bebroiq;hl 
fii qoeation for any ahare he nngfat hare had in whftt iddk phioe, ttid ad- 
moniahed him to teD the trutk) Efe ridfosed to go, and did not see WB«' 
liam Tliomson again all day, untfl next morning. Bram came hk rery 
much heated in the evanii^ to a house where witness was, drest in a red 
vest and fostiaa sleeves ; but did not say where he had been. 

Orou-^xammetL^WiiaSBn wae not at Cowpits with any of the pri-» 
soners that day. Swore that it was in tiie morning the proposal was 
made to him. He wae not with them when the robbery was comndt- 
ted. 

DaM Cfonmg was ploughing on the fViday monung in a field east 
of the road, and his horse's foet turned up the newspaper. Gave it to 
TnmbnIL 

Bobert SomerviOe found the letten, same day, on the west side of las 
master^s &rm, (both points between Langside Bne and Newbigging.) 

David BumeU found the memorandum paper, dated 11th Octobers 

WUttam Ledie, prisoner in the lEdhJimyh jail# KnewAs prisonen. 
Met Thomson on the Tharsday moming ; was asked to go widi Um to 
DaUcdth to one Forbes in quest of wKNrk. Called for Tbomson betwixt cm 
and two^ and set out with him and James Thomson and Bnm at three. 
They went by the Cowpits, and caime to tiie Da&eiA read about half s^ 
milefrom Ae town.. Wallced along the footpath till they reach^ a hraoy 
wherp there ^B^ ft wood* Tbe rest went i«i to cut shafts for their hamn;m«y 
and came out each with a stick| but did not give witness one. He ask- 
ed them, why they were stopping there? Replied, they were putting off 
time tfll fifr Foibes ahodd be come borne. Said be would stay no bngier, 
upon which they proceeded (he last) slowly towards balkeith. Met 
99fr Dickson coniingtowaribltlftm at a dow tret. Wifiiam Iboinmni went 
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«ir the fiMHiilh vni mSmd Urn imnm*u nkm. hmm tm hnrnti nest, 
md liM iwld of ill iMiid. Did m»l Nd Rifa do any tU^. 8nrWiI- 
Ihbd ThoBUMi strike Dickioii once or tuioe with Imt^Askf ^boi^t ili^ 
h ee d JaiMO TIkmumii ttmck lum eboet tlie body. Saw his watd» 
taken. Hey got him off his bnaa^ and than the hotter took lome 
papere out of hia pocket. Heaid MrDidcsoaflay, < Stop^atop, Sirl aii4 
ru omaa off and give yon what I haye. ' They then all ran off acroaa 
the £ek)k Threw away the papcn, and then^WlUiam Thprnaon separat- 
ed, and went towards DalkeitL Fram overtook witness at Inyeresk 
Braeiyandtheyallmet that nig^agam in Janet Thomson's. Fram w(m« 
a red waistcoat with fnsUaa sleeves. Witness, before this, had been 
hreakbg stones for A^Hliam Thomson, at 2b. 6d. per week, and dined 
and dept in his aunt's honse. ll^tness knew nothing of their intuitions,, 
and ^d not assist. 

GvBP-exammeeL — DM not see Sram do any dnng, nor hear him say 
any thing. He had a stick. 



Thecaaeftr the ddfaaea lealsd oMtha eridsneaof BKaabethSkw^ 
aa old Biai^ Yotch. Tbay weie in Janet Thonaai'a on the aigba 
ef the voUieKy* and awofo that some tipse in theeolpaaef the evenings 

hetwera five and aisviPH fhey iiKir Janes lliomiOD and J^ 
The distance was two^ or two and a half milei, to I^agride Biae. 
For Wmiam Tbom^n no witusssss were called. 



The Lord Adtocate.— If it had been a case in whicli, by a 
restriction of the libel, the punishment was left to the discretion' 
of thfe C!ourt, would have felt it unnecessary'to make any obser- 
vations. But cases would occur, in which he would be sacri"- 
ficing his duty to the public, if he were to interpose. This 
was a case of that description, and it was to be clearly under-, 
stood that the lives of the pannels depended upon their verdict. 
They had the direct evidence of Mr Dickson, and of this last 
witness, Leslie, backed by a long train of circumstantial proof. 
There were no material discrepancies ; but even if they should 
discredit Leslie's evidence, there was enough without it. 

His Lordship went over the leading circumstances ; and in 
regard to the afiU, observed, that the dbtance being so short, 
and they of course aware of the imjportance of reaching home 
as fast as possible, the time would have required to be more 
precisely fixed than it had been. They had heard nothing 
that was inconsistent with the two pannels, to whom alone 
it applied, being at the scene of the robbery, and such as it 
was, was full of contradiction, and extremely vague. 

Smtthe, for the Pannels.— Id so setioiis a case, they would 
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be cBspoMd to tenkimze the etidence vttf nilnrolidy/ Mr 
Dfcksoa mnst have been, and was, iik considerable confosion; 
and between his accomitdf -wtett took place, aild Leslie^ there 
were some discrepancies which might induce them to donbt 
the accuracy of his recollection. He had shown an evident de- 
sire to estalt his own prowess, as an old yeoman. He thought 
that he had not been dismounted, and would not allow that he 
said any thing when attacked. Leslie distinctly swore' that he 
was brought to the ground, and that he asked them * to stop, 
and he would give them all he had. ' Although they had pre- 
viously applied to him for work, he did not recognise them at 
the time, which he submitted was a material fact in their fa- 
vour. Indeed it must have been getting dark at that time^ and 
bis subsequent identification was thus liable to some uncer- 
tainty, especially as he went to the Sheriff's ofiioe in the full 
expectation of seeing the persons by whom he had been at- 
tacked. Agam, he thought they had sprang out from belpi^ 
the heaps of stones, > whiles if they were to bdieve LesUe's eTi«« 
dence, the' whole four were walking in his sights along the fiiot^ 
palh, when they met* J£ diey shonld however think them 
guUty^ ^trusted tbe^ would Tecommend the youngest, who was 
only 18 years old, to mercy. Pointed out some discrepancies 
in the other evidence, as that qne woman saw fiye men, while 
Borthwick spoke of six, &c. ; also that he said it was moon- 
lighty while, on reference to the almanack, it appeared that tlie 
moon was only in her second day. And in answer to the ob- 
servation of the Crown Counsel, that the evidence was suffi- 
cient, even if they were to throw aside that of Leslie altoge- 
ther, contended that they were bound to take it as it stood. 

Hie X«0RD Justice Clebk addressed the Jury. — From the 
mtention they had bestowed throughout, was convinced that, 
before they heard a single word from him, their minds were 
made up. Still it was his duty to bring the evidence under 
their view. This his Lordship did at considerable lengthy and 
thought that there was nothing in the slight discrepancies be- 
tween Dickson and Leslie, which was not sufficiently account- 
ed for by the state of confusion in which the prisoner neces- 
sarily was, or which threw any doubt On his account of what 
happened. The evidence for the defence brought ,it barely 
within the verge of possibility, that the two pannels, to whom ' 
it applied, might be at home. But there were most material ' 
contradictiojis between the only two witnesses that had been 
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€aUed, and they were to Bay if it was suffioieiit to do away 
with all the other evidence tfaj^ had heard. 

VenUeU-^* Find the paan^ OuUfy of tira crime libelled, butmoom- 
modd James Thomaon nd John Pnun to the mercy of the Crown. 

The Lord Justice Clerk. — ^ITiey would be so good as 
explain the grounds of their recommendadon. It would cer- 
tainly be forwarded to the proper quarter ; but it would be 
satisfisu^tory to know, that he might be enabled to state them. 

A JuRYMAif replied — * That they considered those two as 
having been, in some degree, under the influence of William 
Thomson; and, also, thought there was a shade of differ- 
ence as to the evidence of the striking. * 

Lord Gillies. — It ought to be well known^ and it was 
well known, that, on such a verdict, in such a case, there was 
no choice. The law of the land imposed upon the Court 
the sad necessity of pronouncing the last sentence. Proposed 
that they should be executed at or near Dalkeith, as the Sheriff 
mi^t direct, on Thursday 1st of March. 

The Lord Justice Clerk addressed the panneLsH-«iid» in 
the course of his address he remarked, that Ibis was the 
third instance of robbery, within these very few years, from the 
same vieinity— and that they could not but know, that last 
smmner capital punishment had followed in a case of less atro- 
ci^ than theirs. 

SaUatee — To be executed at Dalkeith, on Thusday, 1st March next, 
at 1 o'clock. • 



27A Jim. 1627. 

Present, 

Lord Justice Clekk, 
Lfiao Meadciwbakk, 
Loan Mackenzie. 

For the Crown— Lord Advocate, 

Wood, 

Alison. Ho. 33l 

For the Pannela — Leslie Melville^ .„ ,. 

_ Vf* AleaMta* 
Patcrsow. 



Diet called f^pimst 

W1X.LIAM Alexavd£|i and Janet BLACCwooDt dlioM MAftTXir, . v--oj 
darged wkh moider, or ocWwise % he wkh eawder, mi4 «ha mnA as* sr 2imix^ 

• WiUijiB ThonuQO was executed* the two ptfaeri li«d j» «opaaM«t«(m </ .flcntence. ^vuxmrn «» 






M muhder cm assault. 

a^nlV^ii 80 fiu* ae, iqpon 6th Septembel* 1826, thejr did, withiii Ihe honae 
of the said IT^niliam Alexander, in Lekh Wynd, aaaanlt llie now deceased 
Callimno iSoftiih, of Alexander, lis wife ; and did repeatedlf aliike her 
with ih«r denched fiats, and with a pair of t^i^p, or other heary and 
lethal instnuneot, and with laige metal flpooi^ on the head, face, cheat, 
and limbs, nntil she was knocked to the ground, and xednced to a atate 
of inaensibiUt^r, and severely and mortally wounded, to the great efibsion 
of her blood, and one of her ribs broken ; and die continued to languish until 
the 8th, immediately following, when she died in the Royal Infirmary of 
Edinburgh, in consequence of die injuries thus receired ; and waa thereby 
murdered by the said \niliam Alexander and Janet Blackwood, or by one 
or other of them ; and they did previously evince deadly malice and ill-will 
against the said Catherine Smith, by striking, maltreating, and harshly wung 
her, especially for eighteen months immediately preceding her death ; or 
oAerwisey time and place foresaid, he the said William Alexander did 
strike her on the head, breast and limbs, with his denched firts, and with a 
pair of tongs, in consequence af which she was knocked to the gnrand, 
rendered insennble^ and mortally wounded, and died aa ahov« deacribed ; 
and was thereby murdered by him the said William Alexander, who had 
previoualy evinced deadly malice and iH^will against her, in manner above 
spedfied ; and die Ihe said Janet Blackwood, or Martin, did, befova tfaeae 
faid blows were ao inflicted by him, violently assault the add Catherine 
Smith, and did repeatedly strike her on the head, body and limbs, with 
denched fists, and with heavy metal spoons, by which she waa acvevely 
injured in her person. 

PtKADBD— NOrr GUILTY* 

Oljectioii* [Melville, for the pannels, objected to the relevancy of one 
part of the indictment. In the principal copy, the clause 
charging previous malice ran thus — ^ And did previously cvm- 
cdm deadly malice and ill-will against said Catherine Smith, 
or Alexander, by striking her, * &c. instead of evince^ as in the 
printed copies it was correctly put* He submitted that this 
made a material difference, entirely altering the sense; and 
craved that this clause might be struck out of the record. 

Lord Advocate. — It was a mistake, which certainly made 
. the passage unintelligible, and he would not oppose the mo- 
tion. 

The Court ordered it to be struck out 

Alisqn stated, that, in that part of the indictment where the 
charge of murder was repeated, it was rightly worded in the 
principal copy as in the printed copies, ^ and^did previously 
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«uilice» ' &c ; and «|0ued tluH it night be retained there^ 
tfaoiigli strode out in like first ohargie. 

Lord Mackenzie. — ^Certainly not ; for it went on dius,— 
^ in manner aboye specified. ' 

Lord MfiAAovBAyic. — Thqr could strike out these words, 
^ in aaiuier alioTe specified* ' and it would read quite weiL 

Paterso V. — Then there would be just a sweeping charge <tf 
deadly malice, widiout any specification. 

)LoRD Meadowbamk^ — That was quite competent, and had 
hffaoL done ia several instances. 

Lord Justice Clerk, and Lord Mackekeis, were clearly 
of opimon, that the whole of the subsequent clauses in which 
the charge was repeated, necessarily went out. 

Lord Meadowbank remained quite satisfied, that, if they 
atrpck out one clause of an indictment, they were bound to 
atrike out only ao much of another as was rendered necessary 
by the elision of the first 

Lord Mackenzie.— -As to the first clause, ^ charging^ pre- 
vious malice and ill-will, ' tic. it was given up. In the second, 
the words expressly were, ' in manner above specified. ' . But 
the whole of the first clause being given up, there was now no 
manner above specified. To remedy this, it was proposed, by 
taking out certain words, to change a bad special into a good 
general charge ; but that was unfair to the pannel, and could 
not be done* 

Lord JuarioB Clerk*— It was unnecessary for him to say 
any thing. He certainly concurred with his brother who spoke 
last* 

Objection sustwied ; and all the clauses charging previous 
malice ordered to be struck out of the record.]] 

Case for the Prosecution. 

iJtm -l^fft^a^if or BaYomr^ knew bodi pnsoMers by tight. They 
were nei^hbom of her's kst antamn. Akncande/s hpase was down two 
steps ; but tbme was a low window, which enabled her to look in, from 
ikiB ainet, vid see the kitchen, in which there was a bed. Her son, one 
noniing, told her sooMtfaing which indaced her to go and look in at that 
window* Tmo Httle cfaildnni, and a woman, were there before her. Saw 
the deceased sitdng opposite the fire, her head hanging over the back of 
the chair, as if asleep. The male prisoner Alexander came from the bed, 

E 
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•nd hit her on the left ear. She M down. The blow waa from hk 
right hand. Her head went between the feet, and atmck the cnMB-bv 
of a table which stood behind, ao that her feet lay towarda the fire, and 
her head in the direction of the door. Witness did not see her more, 
after she received the blow and fell. Remained nntil a crowd gathered. 
It was between fimr and five of the afternoon of a Wednesday — the 6th 
or 7th of September. Alexander was in his shirt. The deceased was 
also nndrest. There seemed some small spots of blood on her shift. 
After the blow, the pannel went about as if looking for his clothes. In 
passing her where she lay, put his foot or knee( witness was not sore whidi) 
on his wife's breast. The pressure appeared violent, bnt not long. Had 
seen her in the morning, and at a sabaeqnent period of that evening. 
Saw her lifted into bed. 

The female pannel Martin was in the bed, from which Alexander 
came, when he struck the blow. 

Elizabeth Dryden, going in eleven, had been at school — had learned 
her catechism, and knew it was wrong to tell lies. 

One Wednesday forenoon last harvest, the deceased told her, for God 
sake, to go and get her mother to save her life. That wbb in the morn- 
ing. Witness being afterwards at the window, saw Jane Martin supping 
broth. Alexander 8 wife wbb at the fireside. Every sup Martin took, 
she struck her (the deceased) on the mouth with the spoon. Alexander 
himself was supping broth in bed. Between three and four, Mary Ken- 
nedy cried on her to come and see something else. Went back to the 
window, and saw the deceased in her shift, with her mouth bleeding, 
and blood on her shift. S^e was lying back with her arms folded on 
her breast, and her head han^^ng over the chair. The two pannels were 
in bed. Alexander rose and gave her a blow on the side of the head, 
which knocked her over. It seemed a heavy blow. Did not see her 
more after she fell. She lay with her head under the table. Witness 
went and told her mother. 

JEUzabeth M*' Queen and John BalfouT spoke to the same fiu^ 

WiiUam Shepherd^ shoemaker and night-constable. 

On the 6th September, about nine in the evening, was called to go to 
the prisoner Alexander s house. There was a crowd about the window 
and door. The pannel was keeping off the crowd ; but, when witness 
came, he opened the door, and let him enter. Found Mrs Alexander 
lying on the floor, her head under the table (as described) qiute motion- 
less and insensible. Lifted her into tb^ bed where Martin was* 

r 

Alexander said she had been drinking, and that it was in conaeqnenoe 
of that. The female .pannel said she had fidlen over the bed in attempt 
ing to rise to get her share of some drink that was going. The room 
was very small. Deceased was lying within three or four feet of the 
bed, which was about two feet from the ground. 
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Her band ww reeidng on A boaid at die foot of the table. From her 
{Niattioii, ahe could haidly have iaUea from the bed. 

Groi»-€xamhieiL'^TbB male pomiel seemed to have been drinking, 
and aaid they had all been doing so. Hie deceased seemed to have been 
drinking; and^ as she was much addicted to it, witness snpposed that to 
be the canse. Apprehended nothing at that time. Thought it merely 
a drunken ,biBwL Saw Dr Black bleed her, while Janet Martin held 
herup. 

(^ a jMrymon.)— Had frequently seen the deceased drunk. (Bjf 
Pamirs CoumeLy^* Did Dr Black, in presence of the pannels, ex- 
preaa hk opinion that it was owing to drink ? * 

(Lord Justicb-Clbrk.) — ^The opinion of a medical man, through 
die month of another witness^ would be of little yalue. Better ask 
himaelf. 

(MBLVlti.B.)-*He might have subsequently changed his opinion; 
and the eridence of those who were present at the time would therefore 
be prefiRaUe.^— (The question was not prest*) 

Mr Arthur^ tool-maker and Commiauoner of Polioe, accompanied last 
witness to the house. Found the deceased bleeding both from nose and 
mouth. Called f<nr a woman to wash the head and &ce. There was a 
great deal of clotted blood in her month. 

Mn Marffcarti Dyffi^ or FrOMer^ wife of James Fraser, sawyer. — 
Knew the prisoner. Was in the house on the Wednesday about break- 
&st time. Saw Mm Alexander sitting on a stool before the fire, with 
her head resting on her hand. She was swearing at Martin to take off 
some dress which she said was her's. The pannel Alexander desired 
Martin to go and put some dothes on her, lest she should catdi.cdd. 
Saw no blood upon her shift* 

CVvi«9-emafiiii«d!.*-Heard Alexander desire Martin to give her some 
whisky, that she might go to bed and hold her tongue. She (the de- 
eeaaed) was swearing, and using bad language— -of such a kind that wit** 
aesB could not repeat it. Alexander was laughing, and telling her to be 
quiet, or she would gather a mob about tile door, as she used to do 
wlien drunk. She was then rery much intoxicated. 

Witness went in again after dinner, about two o'clock, and found het 
still sitting undrest before the fire. She appeared still more in liquor, 
and continued to use the same kind of language as before. There was 
then no crowd at the door. Did not see her husband strike her that 
day, nor hear him threaten to do so. • Witness went out fxx whisky, of 
which deceased partook. She could not have walked. Her husband 
bid Martin put her to bed, which she did, and placed a pillow below^her 
head. But die almost immediately rose, and i«turned to the stool, by 

e2 
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the MBirtnnce <)f a ehiiir wkieh steoi by the bedL M stm WMi cHTping 
a child about the kitchen. The faagnage «ht ^poha of vehte^ t» it, ««1 
to the comiexioa b^tvees the paiiiieb. Wknciii eaw no Mood «poii the 
deceased. It might be about fire when aha left the komap* Dafleaml 
aat upon the atpoL There wem nohewly on the ishak* 

[By a Juri^man.)^^'Did not know any thing of her previaaa itate of 
health* 

Dr Btack^-r^On the evening of the 6th September last wbb celled to 
aee Mrs Alexander. Saw her then and nepct moroingy when he sent her 
to the Infirmary, where she died on As 6th. Hie principal ii^Jury w«a 
on the right side of the head above the eer. Appeared to him that H 
must have been from a severe blow g^ven by some blunt instrument. 
There was a mark of a 8%hter blow on the left cheek. There were 
many marks of blows about the neck and breast. Witness at first tbou^t 
that it was in consequence of drink that she was in the state of insensi- 
bility in wUfh he found her ; therefor^^ did not bteedher hwaedialply, 
aa he thought it would be daogeroua. Afterwarda didi tml fvitlMmt a^ 
fording her any relief. She nemainad inaensiUa* She had aatreqg avaoD 
of drink. Did not prescribe any thing that night. Thought it was drink. 
Witnaes being asked, said ha did not thiiik any blow he had hesrd de- 
iaeribad cevld have pvodneed the -ptincipal injury. Thought she had re- 
ceived a previous blow to the one of which the witness spoke. (Asked) 
Supposing her to have had a pretfoas blow, might that second one have 
had iaial conaeqnenoes ? It night. The severe injury could scarcely 
hare bean occasioned by a fiiH ; the room was so smaR. It was possible 
that it mig^t. ' But there weae many marks about fier neck, w4ucfa cer- 
tainly were from blows* She vnm shockingly maltreated. 
. Tliare was no blood from the contused wound in the head. None 
from any of the wounds outside. Muat have been from within. 

The injury on the right side of the head was the cause of death, what- 
orer it had proceeded from. 

(By the C7oijrt.).^Witnes8 asked, If lliat contused wound on the right 
aide-^the came of daath-^sould Im^ been received when she was 
knocked off the daiir by another on the left ? Replied, he dionght it 
4S0uld not. The contusbn Vas ao severe, that it must have been inflict- 
ed either by a violent stroke with som^ blunt instrument, or by a (all 
hmn a conaidenUa height. * What height ? ' Answered, A story or 
twor A tmnUe off the bed or chair could not have done k. There 
Wia no frnctum. The blow on the right side was sui^h as was likely to 
have broug^ on a state of eoma. Witnesses opinion frmn the evidence 
wa9, that sha mnat faaae nealved the fhtal blow shortly before the one 
whkh made her ML 

€tr(Ma-«aMi«tned*»Dtacofwed the in^^ the right side \«^en he 
was first cafled in. Had not made up his mind as to her danger, consi- 
dering the state of drink she was in. Tlie injury might have been ag- 
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giwvtctf hf Imv htmg h Mik. When ho fini imr Iwr, be CMitfrfviid 
her in a dangerous way^ hftt dst k inHhediato li— gw> Such • IxUw 
would bave knocked her off a stool, if she had been sitting on one when 
she leociv^ k. Askod^ < If a drdnk yenm wm heavie* than a sobiv ? ' 
AjMwwad, 1% wm gettemlty allowed UmH a dmak pcnon Ml lighter. 
CooU BDt 81^ irby, bnt it waa die one. 

Mr NeiBbiggiBgy Mii||eoDy waa pEetant when sin waa brougbt to the 
Infirmaxjy and at the cMssectton* 

(Witness here identified a Report prodnced, as that which was then 
diawn n[^ and was requested to vead it. It was to the following effect.) 
— ' Catherine Alexander, aged fifty-six, was admitted on the 7th of Sep- Medical 
tember 1826, at a quarter past i o'clock, into the Royal Infirmary, m a '^^''^ 
state of insensibility iUmI gVM; IfttigMii', wHb ntenerottA exteMil diArtfift of 
yiolence upon the head, body and limbsv One of which, upon the ight 
and i;^per part of ibe forehead, wAs opened to ascertain the state of the 
skull, and it was found to be entire. Every thing was done to relieve 
her, but she died upon the eighth. 

Upon (fissecting the body, blood was found extravasatect into the cellular 
nl^nibrane, In the she of the (Contusion upon the head, where the incisfoti 
was made, btft no (haictitre St this 6r sny other part of the sktill was founcf. 
Under the dttra macCer, snd cm tfter smiicccr of the Hgbe fcenrisphere of 
the btdn, Aacr irtm s large cosguhun of blood, about four oancea, upon 
l e mov ia g wMeib, the brsin was pero^ited to hsve a cbmsponding ^ 
pMisioa. ms attranHSitkMi extended to Ae bass <rf tiie bndn. Ift i^ 
v si rtrt fl fc s Amm win s Mfeitt ^ostt^ of litafid ssraM. Tbe ifaM i% of 
the left side was found to have been htikoiL The ooatetila of the otlMT 
cavities were found to be sound. The extravasation of blood in the head 
waa eoDHdef^ to bs tlM ssnse of daalk *-— 

WitiMis thdi^hts frOM what he had iMwrd HI afidsM^ tfaaS the setaiv 
injury was occasioned by the head having come in contact, as described, 
with the crosv-bar ol tka table. That waa his decided wjisMu Aske4 if, 
by fiJling out of bed, she coidd have received it ? Answer ; possibly 
die might, if her head had come in contact with some hard substance. 
The blows oa the body were not all of the sane standing. Soma of 
them, judging from the colour, were two or three days old. Tlv app o a a 
ances would be the same, whether from falls or blows. 

The fracture of the rib was not the cause of death. A blow on the 
head, though not very severe, often produced serious effects within. 

By the Lord Justice Clerk. — ' C^d such internal appearances, 
considering that she was addicted to drink, have arisen without her hav- 
ing received any external injury at all ? ' There were instances of that. 
It waa quite possible. Excessive intoxication might have produced it. 
He felt himself, however, fully warranted in ascabing death to the ex- 
ternal injury. 
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(^Alexander's declaration was read, which ckised the caae for the pro* 
aecntion ; and there waa no evidence for the defence.) 

The Lord Advocate stated, that, as the case had turned 
out, he did not mean to press it against the female pannel, 
Martin ; and, from what Mr Newbigging had said, was inclin- 
ed to ff.ve up the charge of Murder against the pannel, Alex- 
ander* But craved a verdict of Culpable HamicUky which, as 
they would be instructed by the Court, it was quite competent 
for them to return, under the indictment. He would leave it 
in the hands of the Court and Jury« 

Melville also declined addressing the Jury. 

Lord Justice Clerk. — Briefly observed that they could 
have no doubt there had been a sufficient degree of violence to 
warrant a verdict of culpable homicide. If they believed the 
witnesses, the facts certainly amounted to a proof of that. Felt 
it unnecessary to detain them, by going over the evidence, it 
was so clear. Had merely to instruct tfiem, that it was quite 
legal and competent to return a verdict of culpabk homickUi on 
an indictment for murder. His Lordship then, in a few words^ 
alluded to the direct evidence of the blowa having been inflict- 
ed, and to the medical rq)ort, and concluded by saying that 
if they had any doubts, they would intimate them, and he would 
go over the evidence at length* 

Verdiet^^* UnanimooBly find the pannel, Atexander, Crin% of cidpa*^ 
ble homidda, and the charge againat the pannel, Martin, Nailhtwm** 

Lord Meadowbanr proposed transportation for fourteen 
years. 



Sentence, — < Janet Blackwood or Martin aaaoikied and dianuaaed*— 
William Alexander to be transported beyond aeas for the period of Ibnr-^ 
teen yeans. ' 
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Ppesonty 
LoRO Justics-Clerk. 
Lord Gillies. 
Lord Pitmillt. 
Lord Meadowbank. 
Lord Mackenzie. 
Lord Allowat. 

For the Crown — Lord Advocate. 

DUNDAS. 

Alison. 

For the Paimel. — Jefvrey. 

cockburn* 
Memzies. 



Diet called againfit 

Mart Elder, or Smith, wife of Darid Smith, tanner at Denside, 
pariah of Monikie, charged with murder ; — ^in so far as she did, upon 
Toesda^, 5th Septemher 1826, within the honse at Denside, administer 
to Maigaret Warden, servant to said David Smith, a quantity of arsenic, 
or other poisonous drug, which she had mixed up with water or some 
odier snhstance, and did then and there indnce her, the said Margaret 
Warden, to swallow, hy falsely representing that the mixtore was inno- 
cent, or that it was amedicine intended for her benefit, or by smne other 
fidse representation, to the FhMecator imknown ; — aa also the said Mary 
Elder or Smith did, place aforesaid, on Thnrsday, 7th September 1826, 
administer to the said Margaret Warden a quantity of arsenic, or other 
poisonous substance, which she had mixed up with water or some other 
sabstance, and did then and there induce the said Margaret Warden to 
swaHow, fay falsely representiiig that it was a medicine intended for her 
benefit, or by some other false representation, to the Prosecutor un- 
known ; — and the said Margaret Warden having accordingly, upon bolli 
and each, or one or other of the said days of September aforesaid, 
swallowed both and each, or one or other of the foresaid poisonous 
mixtures, became immediately thereafiter violently ill, and lingered in 
great pain until the 8th September 1826, when she died in consequence 
thereof, and was Htxaa wilfully murdered by the said Mary Elder or 
Smith.* 

* The Criminal Letters went on to state, that * having been apprdiended and 
taken before Christopher Kerr, Esq. one of the Sheriff Substitutes for the Dundee 
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Pleaded— NOT GUILTY. 

Menzies, before an interlocutor of relevancy was pronoun- 
ced, &c. submitted that there was a slight informality in-^^ or 
by some other false representations. ' In the case of Camp- 
bell, tried for forgery, an objection to similar words — * or by 
other falsehoods, &c. ' — ^was sustained, and the words struck 
out as too indefinite. 

LoBD Gillies. — In the case cited^ falsehood was the essence 
of the crime. Here the chargie was no way affected by the 
words in question. One false representation was just the same 
as another — (Objection repelled, and libel fouad relevant) 

A Jury was then balloted and sworn. The defences were 
read, and the examination of witnesses for the Crown com- 
menced, and had proceeded until about half past five;* when 
one of the Jury was seized with, slrim^ etevldsions, and was 
carried out in a state of insensibility. — After an interval of 
about half an hour, Dr Chriatison (who, with Dr Mackin- 
tosh, Dr Ramsay, and other medical gentlemen, then in Court 
to give evidence on the tnat, had attended him to an adjoining 
room) came in, and having^ beea sworn and under exanination 
when the accident happened^ wu forthmtb (aunmned aa to 
the state in wUch the Jorymais mm was. 

Dr CkrisiimmM — It waa a. it of epii^sjp; Tbs coooraUona otaaad 

trict of Forfanhire, she dicTi io hu presence, at four mile houae, upon I2d October^ 
emit md subscribe a <9eclanitioir ; and on the M anothtr-^wblchy along With a me- 
dicid R|Mvt, dicad Dumdet, Tdi O lK ftw I8B6i to am m adki fg, * Qa Saturday flOBi 
ulllaia,w%, aie uadflnigned^'* apJ ! ■««%. »» be wiharfW* ^ iJtnate BiM^, 
M. D, Ja. JobmtoQcv M. D. 9&rgfum, Cteocge Tiylflr^ lii» D. BrngKuC avaltu, 
a medl^cal report, dated Edinburgh^ 5th October, commencing^ •* I certify thai I 
have examined,*^ and bearing tb be subscribed, « R. Christison, Professor of Med. 
Jar. ttai Kl &e. f ta aKgD, a slip of paper, wit& the fbllowing wot^ end fTgorta 
viittaatlwraaB^ faipancttft «akipt;.litl82a:r Ihr VkBr "Dimik^ lat^^npM** 
aaalsoy a writing ot meniaiisnAiM, c mmMnd a^ **^'fhm pbjtt^ at «adijqg tf» ac- 
companying papkag^,** and bcaxing tf» be subscribed,, ** Alax. Sanaajy M. 9. 
George Taylor, M, D. Ja. Johnston, M. D. Surgeon ;" as also^ a glass bottle, 
bd>e11ed on autside, « Contents of the stomadr, Geo. TSiylor, M. D. Ja, John- 
g««B, M. Di l ^u ] |; gp u, Alexp JUtumy, Itf. D. ,'* as aho a imait glan tube, aeaFed 
heamgmdly 0t ana cad, eaOud wcA stAd vitb wm. al tfte other, ind cttft- 
taiaing tipo fagneiils of ifim§ tuba liaad wtb caryMalv cf wdrof aiaenii^ witb Ike 
said contents ; as alaa, a part of an isafressioa of a seal an wax, basing- a Uoioocn 
head and ** ^^ and a white earthen or stone jar, with a tin cover, being all to be 
used m evifleuce against her, the said Mary Elder or Smith, will be, in due 
time, lodged in the hands of the clerk of the High Court of Justiciary, befora whidy 
sl^e iafo^ tried, that she may have an opportunity of seeing the saou^ 8f^ 

f fht pourt met thb day at nine a. ic 
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rmy aooa. Bal Us mmamrf wbs, m jei, only pwily w H ii wi L b 
vwld W» a* kttily aBhMr gBd»katf Moie be eo«ld rttaMe hi* dvfcy t 
wtd ^ WM very do«bli«l if be wookl be able tbat aig^ Cmee of tbilfc 
kiBd diflmd very mncfa ; and, not being arqnaiiited witb hie prafioBB 
faiBloryy coold not ipeak witb any certainty of tbe time within wbich Im 
woald be anffideatly lestored. — Aaked — * Waa it likely tbat, with aafety 
and pniprietyf be conld retoni into Court that ni^t aiid» witboat dan- 
ger of a relapse, go throogfa the rest of the trial? ' Felt difficulty in 
answering tbat question. The tenor of bis opinion was, tbat it waa not 
likely he wonld be able ; but, for the reasons given^ be coold not speak 
with certainty of the resolt. When he left him, his memory was fiir from 
recovered. He thqjight be had been a Jvyman the day before. 

Dr MaekhUosh called in, and sworn. Had been with the Jnryman, 
and had jnat left him. He was still very weak and sick, considerably op- 
pressedy and his palse abont 92. His memory so far recovered dmt he 
oew knew what had taken place. It wonld be diffiodt to say decidedly 
tlaa he would nol be abte, but it was nnfiluly. It wodd risk a m» 
lapn. He had been kmg of receivmng. It was very dMBeidt te say 
\m wookl be aUe. Peihapa in one henf , perhape net for ive or 
pcriBfM a much ledger time. He bad mentmed that he waa sub- 
jactteite and Uia^ flAer bk last attack, be waa eonAni to te tewi 
lor iwo days, and tbet it was foHowed by chdheiB meibvab 



LoBD 61LLIS8 had no dovbit* They conld not inik pnv 
prieljr— with anyxi^ard to decency and k wuamty^ -»iaabl upon 
kb veannhig hia ploee in tbe Joiry box^ 

Tke odier Judgea codenrred. 

LoBD Justice Clbbk. — It would be quite aafit and unbe* 
eomii^. From die opiaaona of tke madioal gentlemeiiy al- 
thoQ^ expreaaedy in a iMtter of ancb mcment, wicli so great 
aanl beeoimi^ cantion, it whs perfectly clear diat tbey thought 
it would be exposing him to danger*. It waa mqmat to the pri* 
scnei^ beaideay to expose her to be tried by a petaou m that 
ai t^pyt iottt 

The Lord Ajotocatx.— la consequence of this extraordi* 
nary occurrence^ and the opiniona just expressed, it was his 
dnty io move that the diet should be continued) and the pan- 
Bel zef»iBaiitted to take her trial before a new Juiy. In the • 
ease of Ronald, this was the coarse which, in the same cireum* (176a) 
stances, the whole Judges were of opinion should have been 
foUowed* 

jEvrBVYiT— It waa going too fiiff to ask a Court, from which 
the^ was no appeal, to pronoupce such an inte^rlocutor with- 
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out argument* in so open a ease, and one of great importance. 
It would be doing quite enough to adjourn the Court, without 
determining now what should afterwards be done ; and leave 
to all concerned to adopt such measures as might seem ad- 
visable and competent. (After some conversation). 

The Lord Justice Clsrk * would read the draft of an in- 
terlocutor, which might perhaps meet the views of both sides. ' 

' In respect of what has now happened, Find, that the pro- 
ceedings of this day, subsequent to the pronouncing of the 
interlocutor of relevancy, are to be held as if they had not 
taken place; without prejudice to any arguments that may 
be raised, continue the diet untU Monday next, at ten 
o'clock/ 

Jeffrey. — Unwilling, on his side^ to enter prematurely into 
any argument, their wish was to keep the field as cypen as 
possible. There were two important objections to what had 
been read firom the Bench, li/, . That it set a^ide only the 
pcooeedings subsequent to the interlocutor of relevancy ; and, 
atf, That it continued the diet against the panneL It might 
be tkeieafter for their interest to plead that the whole proceed- 
ings of the day, fSrom the commencement, were null and void ; 
and continuing the diet was keeping up the instance. Wished 
to reserve their right to avgne both points. 

The Col7RT.r--Thoiight it would be left sufficiently open. 

CocKBURN» — Upon that interlocutor it would not be opeD 
to him, on a future day, to argue that the diet was not conti- 
nued^ wh^i it exfmssly stated that it was. 

Loan GorLiss. — The words, ' continue the diet,' naerely 
l^ept up the instance. They were merely the technical words 
by which trials were postponed, when parties were not pre^ 
pared-«-and used often in absence^ 

Lord Advocate.-— If it was to be thrown altogether open^ 
he would not consent to the discharge of the present Jury; at 
least, before it was ascertained whether there was not still a 
chance of their being able to proceed. The letters were nearly 
run, and he acted under great responsibility. With the learn- 
ing and ingenuity arrayed on the other side, he did not see 
why, if that were impossible, they might not at least argue at 
present the mode of future proceeding, and have it settled. 

Jeffrey. — All they asked was, that it might be as open next 
Monday as it was now. It was not desirable to conunit the 
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dignity of the Court and thdr authority, widi posterity, by a 
precipitate judgment 

The LoBD JiwncE Clbbk here stated, that he had a note 
from the Juryman, saying he was better, and wished to come 
in again. (But that question was considered disposed of; and, 
after some farther deliberation, the following interlocutor was 
read, and finally recorded.) 

^ The Lord Justice Clerk, and Lords Commissioners of 
Josdciary, having considered the evidence of Drs Christison 
and Mackintosh, given in presenoe of the Court, in r^^ard to 
Ae state of the Juryman, who had been suddenly taken ill; 
Find, from the said evidence, it appears, that the said Juryman 
cannot discharge his dut^ as one of the assize, without danger 
to himself^ and consequent injury to the ends of justice ; and, 
therefore, and in respect of the said evidence, find that the 
trial cannot proceed farther at present, and that the present 
Jniy must be discharged; and therefore discharge the said 
Jury. Continue the diet against the pannel, till Monday next, 
at 10 o'clock forenoon, in this place ; and ordain all concerned^ 
then to attend, each under the pains of law, without prejudice f 
to any objections, on the part of the pannel, to the the fiurther 
proceedings in this case ; and, in the meantime, ordain ^e 
pannel to be carried back to prison. 

jEr7HET.-^That was quite correct. He had only to express 
a hope that, while there was any chance of another trial. Ins 
Lordship would enjoin the Reporters of the public press to 
abstain from printing the ex parte evidence that had been heard* 
It might excite-^there being nothing to counteract it— preju- 
judices fatal to his client. 

The Lord Justice Clerk conveyed a recommendation to 
that efiect, accompanied with a threat of consequences if the 
injunction was disregarded. They would merely state that, 
owing to unforeseen circumstances, the trial bad been potstr 
poned. 

Court adjourned^ 



e 
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Lord Justic£-Clerk. 
Lord Oilliks. 
Lord Pitmilli^ 

L0RI> BfeADOWBAKK. 

Lord MAcitsifsiK. 
LOI10 ALLowiiir. 

Fov iW Grovm-^Ilw Lori^ Ad'Vocatb* 

SVKDAS. 

Fortbe Pannel — JsmrRRT. 

CoCKBVRK. 
AzBUZICS* 



The interlocutor of last Sederunl» being read» the Lo&a 
AoTQCATS moved that the Clesk do now proqeed to ballot a 
new Jury* 

CbCKBtTRi^,— The prisoner stoo^ cliargetf with murder, and 
had entered her plea on record &at she was not guilty. A 
Jorry wa3 set to try her, and from that moment her trial was in 
the hands of that Jury solely and irrevocably. .The Court 
thought so. The trial proceeded with the fifteeen Jurymen 
balloted and sworn — th^ remaining thirty were discharged. 
An accident occurred which made it inconvenient^ perhaps im- 
possible — ^but that was doubtful — to go on; and by a final and 
irreversible interlocutor, those fifleen were formally, and with- 
out her consent, discharged, without returning a verdict This 
being the case, the Public Prosecutor had now moved, that a 
new Jury should be balloted, to pass upon her trial, upon the 
same libel. But his instance had fallen; and whatever he 
might do in raising a new libel, he could not revive the old 
one. Wished, in lintbie^ to enter his protest against the idea 
of the pannel not having tholed an assize. That was not so 
much the question at present, but he stated it to prevent mis- 
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conaqHiba. In dbe am of ShiUpe) (I60D)f in idiich it m^ 
^yBeorered» aftsr sentanoe bad piMsadf thai one of Ibe Jury was 
■MDor^ tfafi panBftl was tried by a sew Juryy and oonviitliad* But 
thsn there was a radical fitult jfrom tfae begiimmg* No Jury 
was asL There was no triaL Here the libel was remitted Ip 
« hurfol Jwry; and in such circmnstaaees thene Iras no prec^ 
dent lor the eoorsa now atlemptad to be pus sued* Neither 
waa the oaae of Ronald at all in point. There* the C!oiirt» am 
ene of the Jury being taluo ill| instead #f disdiargingi adr 
jottmed the Jury ; and dbe only qnestion raisedf argued, or da» 
eided, was the legality of that adjoummei^ Instestd, how*- 
c«ar, of confining themselves to the sole point at issne, the 
Judges had incidentally thrown ont opinions upon another 
matter. It was true, their opinioDs were itobodied in an intssv 
locutor; but even in this sh^pe, it was but an ' Mitrdwtmnf 
mod they were not to be bound' by it as t^ n sokom judgman^ 
applied to &cts upon record* 

In further support of the ai^menl on this poin^ reftrred la 
the decision in the case of Hannay 18M. 

It clearly rested upon the principle of its being aontraly la 
the spurit of our criminal law, that a fnaan shonld be twice 
exposed to the risk and anxiety of undergoing a trial on the 
same charge. In that case» the second was, strictly qieaking^ 
a diAerent charge from the first, but anew trial was not allowed. 

Upon these general views, contended that, if obliged to argue 
this point, he would not argue it in a spirit of despair. But 
it was not the question. Their main plea was, that the in^ 
stance was no longer before the Court. It had perished* 

The proposal of the Public Prosecutor was just this ^— ^ A 
certain proceeding took place on a fiirmer day, which made 
it necessary for me to stop short. I, however, keep op my 
instance, erase a part of a trial, and to what remains of it I 
will join some&ing else, which is aiierwards to be done. ' 

From the absence of his witnesses, and many other cause% 
it was often necessary for the Public Ptosecutcnr to pause ; and, 
prior to setting the Jury, be had an almost unlimited power of 
adjotiming, continuing the diet, lettsi^ the instance fall, and 
renewing it within the legal period* The essence of the prio!^ 
dple was, that in sudi case. every thing stood as at fimt. There 
was no mending or cdbblii^ of the Record ; but here 'every 
thing was totally dianged. After 4he Jury was sworn, there 
could be no desertion of the diet, no adjournment In case 
of interruption or accident, the 'instance felk The perishing 



of it WAS hiv^^ved bk iSbe principle^ diat btt&g once began^ k 
was necessary it should be brought to a eonclusion*. The re^ 
gular course theyefore was^ not to keep up and oontinuey bat 
to let iall and renew the instance, and to do every thing over 
again firom the beginning* Suppose the Prosecutbr died in 
Court, would the instance not have fiillen ? Suppose the Jud« 
ges had diedy could the same instance have gone on with their 
successors ? Could one end of a case be tried with one set of 
Judges — another with another set? These doctrines were 
most emphatically laid down by Baron Hume. * In supposing 
a case exactly similar to this which has now happened, he said^ 
*^ As the whole pnMeduigs are Aere moqfi out (^ Ae Jle^ (he case 
if mimkmiiaUjf tke eamej as if the Prosecutor had nevar fixed a 
diet or eermd a Bbetj m pursuance rf his letters of tntinuOumJ 
Thiis, ofr origine^ Ubel, instance, and all were gone. The 
learned author proceeded^ coming still nearer the present case: 
— < In Ikk situation^ also, when **per tncttriom,'' and in a wajf 
not partieulartjf imputed to the Prosecutor ^ the whole proceedings 
proee to be void andfrutSess^ htfaUs to be considered as not haomg 
sit aUinmsted.' 

If that learned person had been sitting on the Bench, and 
delivering liis opinion on the case before them, he could not 
have made use of stronger or more iqsprc^riate expressions. 

He founded on the case of Ronald, as a most decided au- 
thority in his favour. (Quoting from Madaurm — note No. 71^ 
peg. 760.) 

Lord Alemoor.*— -* lam qf opinion that the Jury nUght have 
been dismissed^ and Ae pannel tried anew.* — Lord Kames. * Jk 
cases ^ necessity, Ae diet must y&A/— Justice Clerk. ^ The m- 
stance mag perish, and a new trial brought, ogreetMe to the kem qf 
Bngbmd! . 

But a trial commenced with the service and reading of the 
libel ; and if a new trial was the only legal remedy, it must set 
out from the service and reading of a new libel. The old one 
was gone for ever, and coud not be recalled. 

' There might be cases, perhaps this was one of them, in 
which there could not be a new trial. The whole spirit and 
tenor of the Act 1701 was, that the Public Prosecutor should 
be goisuled* on, and that the difficulties increased around him 
with every fresh delay,, until the period of liberation arrived. 
It was no iffgument to say— ^ If I cannot proceed. with this li« 

» 
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belf I cannot proceed at all. ' The CSoutt was desired to wipe 
out ail the proceedings from a certain period* A fortnight af- 
terwards he was to go over the proof again, and join that new 
proceedii^ to part of the old; So fiu* as they went, there was 
no flaw in the proceedings ; they were quite regular ; and out 
of those regular proceedings now on record, they were re- 
quested to cut out a certain portion. But some of those pro^ 
<»edings were irreversible. There were judgments on points 
of law ; and these, also, were to be spunged out. Therefore, 
there was one way of reversing the decisions of this Court ; 
and it was by a process of excision from the books of ad^ 
journal. It had never before been contended, that this sort of 
obliteration was competent. It had never been attempted. 
There was no precedent for examining the same witnesses on 
the same facts, in the same cause, and before difierent Juries. 
Did any one ever hear of two Juries being set to try the same 
person on the same libel ? 

It was difficult to say how far this principle was to go. Why 
were they called upon to spunge out merely from the interior 
cutor €3i relevancy? Suppose there had been an error in it^ 
could they have wiped it out also^ after the pannel had pleads 
ed to it, and entered his plea upon record ? The rule which 
he submitted, on the authority of Baron Hume, prevented all 
the confusion, difficulty, and idisurdity of this kind of proceed*- 
ing. 

It might happen that a pannel pleaded guilty ; that the Pdb«. 
lie Prosecutor chose notwithstanding to lead evidence; and 
that an accident such as this occurred. Could he say, ' £x^ 
punge all afler the interlocutor of relevancy ? ' Certainly not*. 
Facts might have come out, which induced the pannel to look 
for an acquittal ; and it would be manifestly unjust to send him 
to trial anew, with an inconsistent plea on record staring him 
in the fiure, and with no opportunity to retract hia former one. 

The two parties should be on a footing of equality. In bad 
times Jurymen might be taken ill — ^the Judges might be taken 
illy to. serve particular interests. It might be very dangerous 
to establish a precedent, by which, after part of the evidence 
was known, the trial might be discontinued and renewed, ex- 
tended over a tract of time, and kept suspended over the head 
of the accused. They were bound to adhere strictly to the 
rule laid down in the books, or they would get into inextrica- 
ble confusion. The diets of that Court were peremptory — 
alone a sufficient reason against this new mode of procedure. 
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His fit^i argBinettt tlieidbre was^-— ^AoT ike AM A«tf foMm. 
fiut, farther^ suppose thait it iCQuld be fc^t np, there was no 
power by wbich the witnesses and Jury ooidd be cooaprikd to 
appear. They were cited for the jih of Febnqiry, and for np 
odier day. Certaioly^ by the wH of the criming Ietteis» they 
were under the power of the Courtf and might be feneed tx> 
appear on another day* But tfa^ might be j^aeed in a aiin»- 
liont where they were beyond that power. Tliey mm wera. 
Hiey had obeyed the warrant, and had been discharged. 

The thirty jurors were dischar^ged. The swearing of Ae 
fifteen balloted was equii^alent to their discharge; but it iiad 
also been intimated to dican, by the piesiding Judge, that thej^ 
were jreUeved from further attendance, and at liberty to wilfe- 
draw. 

. The witnesses, in like maaner, had obeyed the citation^-*- 
had been examined and dismissed. Was the warrant not ex- 
hausted in regard to these ? — But, not only so. The £fteen 
Jurymen who sat upon the trial were discharged by the solemn 
and technical words of the interlocutor ; so that, even if the 
iither thirty could be brought back, there woidd be no longer 
ibrty<«fiye» which the law reqpiired, from whom to ballot for a 
new assiae. The xiuthorities on this head also were quite ex«> 
press. In discussing the question, whether fugitation exhausted 
die Ubel, Baron Hume seemed to think it should; because 
*/ugitaium is a warning to the witnessei and asrizey that there is no 
fieriher OfDeamm for their services; and their Memdarike cannot be 
ttgain comnumdedi wiihaut a new dtaHonf to another da^for whkk 
there is no authority without a new tibd ; since the warrant in die 
Jlrst one is exhausted^ * * 

The aigament and dedsion in Piovost Stewart's trialyf on 
the ckation of Walter Chroset, a witness for the Crown, went 
&r to settle this. The first diet against the Provost had been 
deserted. Oroset being out of the country, had not been dted. 
He returned home before the trial ; but it was held, diat, as 
the day to which he might haTe been cited had di^psed^ he 
could not receive a citation on the exhausted warrant. On this 
head, also, referred to Burnett, pag. 542. 

The decision in the case of Maccoull, or Moffiit, did not ap- 
proach the piesent one. Theie, a witness for the Crown, iSk»&!c>^ 
evaded the citation^ Theagent employed inLandonaent down an 

• Hume, Tol, 2., pftg. 2^.— JOoes fugitetion ezbaiut tbs libel ? 
t Howeira State Triala, toU IB. pag. 954; also < FroYOst Stewwfs Trial/ 
Ed. 1747, pag. 174k 
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affidavit of his naving been cited there, to Which an objection 
was taken, that it did not contain the word oath. Reference 
was had to a learned person, Mr Knapp, who was then* here. 
He decBned to give a decided opinion ; and the Court decided, 
that, notwithstanding the supposed informality, Scoltock was 
a 6ited man. 

Their pleas, therefore, were :-:- 

i. The instance had fallen. 

2. If it had not, it was legally impossible that a new trial 
could proceed under that instance, as the warrant for the at- 
telicftoce of the Jurymen and witnesses was exhausted. 

In conclusion, had to observe, that there was fi feeling a- 

'bi^dad, of the influence of which he was more afraid than of any 

l^al difficulty. Sotne people said, it was dreadful that a great 

criminal shpuld escape. Others, that it was unjust that an 

'innocent person should be deprived of the means of establishing 

*her nmocence. Many who more wisely professed to have no 

'opiiUoh in a cause of whose merits they were ignorant, that it 

was lamentable that justice should be bafiied, and the truth re- 

niaih unknown. 

If this woman had been accused of some petty crime, no 
such attempt would have been made; for no such feelin^^s 
"would have been roused. All that was worst in legal prece- 
dent flowed from the disposition of the human mind to stretch 
points to meet contingencies. 

The answer that the Law made to the Public Prosecutor was, 
that he should not have driven himself so near the time. From 
the most humane and judicious motives, acknowledged he had 
done so here, and that the last fortnight had been granted 
partly for the pannePs benefit. But, still, that could make no 
difference in the application of a principle and rule of strict law. 

* DtJNDAS. — There were two points of which this case must 
be diverted, in the first place. 

1^ Wete parties, or were they not, speaking in the same 
situation now as when the accident took place ? 

2d^ Had the pannel tholed an assize ? 

In regard to the first, the interlocutor of last day completely 
■reserved all objections then competent. Every thing was, 
therefore, in statu quoy and exactly as when the deliverance 
was given out. 

The argument on the alleged discharge of the Jury made it 
more necessary to insist on this ; and, in adverting to this part 
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qf the case, it was merely necessary to read the words Aa£ 
immediately followed, — by which they were ordered to attend 
again. The two findings could not be disjoined. 

On the second point, it was more necessary to enlarge. It 
entered, he thought, so completely into the case, that it shoidd 
have been placed in front, as the grand objection of all, if it had 
been considered good. It was absolutely necessary that this 
preliminary question should be decided first of alL What did 
the authorities say ? — In cases much stronger than the present, 
. it appeared that a second trial was competent, and had been 
allowed— even where a verdict had been returned, as in the 
case of the minor Juryman. * What was tholing an assize ?— - 
It was being exposed to the jeopardy of a trial. But here the 
pannel had been placed in none ; for an accident prevented it 
from going on. 

In a case where the diet against the pannels, f in an inferior 
court, had been deserted, the jury had dispersed before return- 
ing a verdict. The High Court expressly reserved to the 
pursuer to insist, in any other libel, for the same crime* - 

It was unnecessary to go further in arguing this, especially 
as it had been hardly insisted upon in the other side. 

Proceeding to the main question, * I<6 the libel exhausted ? ' 
. Submitted that it was not, and that he was in cursu of prose- 
cuting it out at that instant. They were going on just at the 
the moment when Dr Christison had finished his evidence— 
and it was necessary to consider, 1. What proceedings had 
then taken place ? Ilad they exhausted the libel ? 

The libei was remitted to the knowledge of an assize, by aa 
irreversible interlocutor. The warrant was not, and could not 
be exhausted, until the consequent proceedings terminated in 
the conviction or acquittal of the pannel. She was cited to 
* to underlie the pains of law,' andi till it was thus prosecuted 
to a final issue, had not done so. What had passed was pre* 
liminary. They were now in cursu of going on^ and calling 
pn the Court to remedy an accident which had occurred. 
Such being, as4ie contended, the sound principle, they would 
now consider the objections or arguments on the other side. 
He might remark generally, that they were founded entirely 
upon technicalities, and, these obviated, could not be put in 
competition with a principle of law. 

* Humei vol. 2d, pag. 4^1. 

t .William Wilson and James Walker against the Bailie of Caistairs, 1726. 
Hume, vol 2d, pag. 400. 
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1» That the witnesses and assizers could not be compelled 
to appear. It was clear that the Court could compel the ap« 
pearance of the pannel, as long as she could not plead the be- 
ne^t el the Act 1701. That would not be denied. The more 
formidable objections were against the attendance of the other 
parties cited. First of the witnesses. It was not contended that 
the citation was exhausted, by their mere obedience to it in at- 
tending ; but that, taken along with their subsequent discharge, 
it did. But the duties for which they were brought, had not been 
fulfilled. They were brought to give leal and soothfast testi- 
mony in the trial of Mary Smith, not to appear, in the box in 
an idK>rtiTe and inconclusive procedure* The same applied to 
the Jurymen. The Court did not order them away never to 
retom. It specially ordered them to attend again, under the 
pains of law. It was not expressed ^ witnesses and assize/-— 
but the ^ all concerned * included them beyond a doubt. For 
in any ordinary continuance of the diet, those were just the 
words by which they were legally required to appear again. 

It had. been urged that the word * discharge' was absolute 
and finaL He would refer to certain English authorities, from 
which it was evident, that, in similar circumstances in' the 
neighbouring country, it was not so interpreted, but meant 
merely a temporary release. * The Jury were charged with' a 
criminal libel, and by that phraseology they were ifucharged 
of it. It bad been argued that the remaining thirty were dis- 
cluurged. The clearest proof that it was merely a private per- 
mission for their convenience, was, that without it they could 
not have retired, without being guilty of a contempt of Court. 

To return tp the witnesses, it happened every day that they 
were recalled, while passing the table, to answer some addi- 
tional questions. If the arguments were good, they might re- 
fuse. Even if they had quitted the Court, could they not be 
broii^t back without a second diligence ? There might be 
the objection of their having had communication with other 
witnesses, but surely the diligence remained in force till the 
end of the trial. A witness, after having been examined, was 
frequently sent for to be identified. * 

In answer to the sustained objection in the case of Provost 
Stewart, quoted the case of Nairne and Ogtlvie, where a simi- 
lar one was repelled. 

• Canipbeirfl lUp. a 207. Russel's Crown Law, 22*. X^achc's Crown 
Casn. (Cose of Robert's accused of shooting, &c.) 

f2 
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Admitted that Homers opinion was decided,— that all the 
proceedings were swept out of the field. Bnt then he wad not 
.discussing the ease of to-day. It occurred in an abstract al-gu- 
me^t oil the interpretation of the Act 1701. It was bn€ obUtr 
dktum^ and capable of being explained or modified by the 
opinions delivered elsewhere. Now, in onie passage of the 
same work, * it was not so strongly repeated* And In another, 
in discussing the case of Ronald, that learned author f approred 
of the judgmoit; and it was obvious, from the words of the 
interlocutor, that it was thought that they should have pro- 
ceeded with a new trial on the c]rcnit«--of necessity wilii die 
same assizers and witnesses, under the old citaticm. 

In delivering their opinions in that case, two of the Jndges 
expressly referred to the law oi England, which showed that 
they held that, on such occasions, it was to be consulted. On 
the present case, its authority was precise, and the invariable 
practice that for which he now contended. Besides, it was 
the fair, lenient, and proper course of proceeding, to take up 
the trial firom where it was- left oft If a new libel were rais- 
ed, great advantages might be taken by the PubHe Prosecutor 
of what had come out. He might alter his charge^ and bring 
forward new witnesses. It was much more equitaUe that he 
should b^in £rom a point which gave no superiority to either 
side. 

The SoLiciTOBrG£NSRAL.«-Had feU it his duty id prepare 
himsdyffidly on so important a case. Bat it had been so ably, 
and he thought so successfislty, stiated by Mr Dundas, that he 
&lt it unnecessary to add any dring to his argument. 

jRVFBBY.-*-In a case so new, and so impcnrtant to Ae law, 
would support, but very shortly, the argument already plead- 
ed on his side of the Ber. He wpuld altogedier dismiss the 
question of * thding an assize,' with this one observation, diat 
there was only one cqiinion of the Judges in the case of Ronald, 
certainly approved of by Mr Hume, but tbat there was no 
precedent for a second trial, under sinular circumstances, and 
that it was still open to great doubt. The only proper pre- 
cedents were the cases of Menzies and of Sharp. But in both, 
they were truly objections of nullity, and they had not been 
before a Jury at all. Cases somewhat similar, but greatly dif- 
ferent, could not be held closed, by an ultroneous opinion, 
without argument, even when delivered by the highest tri- 

• Vol. 2d, pug. 451. f VoL 2d, pug. 3S9. 
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kunal. The question, however, was, whether the instance 
fiimierly in progress had not fallen, and whether the only re- 
medy was not by a new trial ? It was important to distinguish 
between the allied right of the Public Prosecutor to discon- 
tinue and renew, and to continue and keep up^ and afterwards 
Qoodade a trial. It was his duty to bring all persons duly ao- 
coaed to trial -^subject, in case of persons not in custody, to no 
qtber limitation than that of the Ticennial prescription. But 
beii]^ raised, his instance might fall in various ways— by ob- 
jeetions to the relevancy-^4o the citation of the witnesses— by 
the absence of the prosecution— or by the non-a[^arance c^ 
the pannel. His remedy was by renewing it. In the present 
case^ there was the compearance of both parties*— a plea of 
qot guSty entered — an interlocutor of relevancy pronounced— 
a Jury set and swwn, and the remainder of « the Jury, he did- 
nol care if by any, or by what fonn of words^ substantially dis- 
HU9S0d and left at liberty to return to their homes. Tbeii the 
Jury ceased tobea Jury, by the removal of one <^ their number, 
by an accident as irretrievable and irremediable as if that Jury- 
man had died in the box. Where was the libel when that 
liappened ?— was it not finally with the Jury ? Could U return 
tp the Court? It was with them, and in their breasts, and 
dissolved along with them. There was not a particle of au- 
thority for the contrary; all that was, was in his &vour* It 
was said that the opinion contained in the note already 
quoted from Hume^ * was to be qualified by his other opi- 
nions, elsewhere. There were cases which could not be recon- 
ciled with it, and unfortunately for them, it was the latest and 
most mature opinion ; for it was mentioned in a note to the 
last edition of the work. Was it ever heard that clear and pre- 
cise words were to be controlled by doubtful words ? — that what . 
was easily understood was to be illustrated by what was ob- 
scure ? In iact the ofunions were not at variance* All that 
ever was laid down, even in those quoted as most unfavourable, 
was, that they m^ht get a true instead of a putative assize, and 
recoBunrace * de nofvo. * To make a reference to the law ef 
England was absurd. The whole form of procedure was so 
difieroit, that they might as well af^al to that of th^ most dis- 
tant countries* La short, the instance had perished, and no- 
thing but the inherent right to prosecute remained. Nothing 
09uld be more express than the passage already referred to^ 

• Hume, ToL Sd, ptg. lOft 
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in the commencement of the chapter, f — * aftet assize, must 
kt his interest take its faJts wiOi that libd-^the Kbd and Oe 
pannel are thenceforth in the hand of the assize^ to whom Aey 
stand finally remitted,* &c. The whole argument on the other 
side rested on a fallacy. The proceedings did not become 
null. In the case of Sharpe, there was a * conatus* to remit} 
but there was in fact no remit, because, as he had said, there 
was-no Jury. The libel there had not passed out of the Court 
into an intransitive body, from which it did not return. Here 
it had. It was irrevocably in their hands^— embarked in the 
same bottom, and to share the same fate. If it blew up along 
' with them, and resolved into its own elements, on their dis- 
^persion, as it surely did, how could it get back to the Court? 
Here was no flaws— every thing was going on legally, when an 
accident happened. Would not any person -of common sense 
say, t^at being consubstantiated with the Jury, the instance 
perished at the same moment ? If goods were embarked by 
mistakel in the wrong vessel, and if it foundered at sea, it would 
be of little consequence that the right one was lying safe in 
harbour, ready to set sail. 

The whole forty-five were * correi debendi. * They were to 
furnish out of themselves < fifteen, ' — and, that being done, 
their obligation was at an end. They were discharged, * ex 
necessitate juris, ' just as when a militia ballot was closed, they 
who were not drawn were at liberty. The fifteen Jurymen 
took the oath; applied their minds and consciences to the 
trial, till an interference of Providence stopped them, and they 
were dismissed. , ;. 

In one sense, admitted that they now stood exactly in t&eir 
situation of the former night ; always understanding, when the 
Jury was discharged. There were means that might have been 
used. The Court might have ordered the whole Jury to be 
enclosed for the night — for a week, or for any longer time. 
The discharge was not absolutely necessary, and the pannel 
was entitled to the benefit that arose from an accident which 
none could prevent— of a discharge for the convenience of the 
Prosecutor, to which she did not consent. Next, the question. 
Were not the witnesses examined, ^/imcti?* It was argued 
by a very lame analogy, that, because a witness was now and 
then recalled before he had reached the door of the Court- 
room on his way out — that evidence might be taken by instat- 

f Hume, vol. 2d, pag. 2981 



F«b. 1827. MURDEB. 87 

.... 
meptSj and witnesses brought up, at the distance of weeks,, to 

give a second edition of their testimony, with postscript and 
appendix. In tlie case of Moffat, it was a case of a citation, 
supported and held to be good, on the authority of the ^ non 
Uquet ' of the learned person appealed to. In the will of cri- 
minai letters the precise day was indicated, and, witliout a new 
legal prempnitioB, they eould pot be compelled to appeiur af«- 
terwards. 

It was vain to say that it was any reproach to the law ^hat 
it was liable to be defeated— all things human were— and, in 
criminal matters, a prisoner was ever, in especial manner, held 
&irly entitled to the full benefit of the chapter of accidents. 
Every one knew that, in the gravest cases, (and it was in these 
it was most likely to occur), witnesses had been prevented 
from coming forward to give evidence. But, even when that 
arose from fraudulent conspiracy, it could not be pleaded by 
the Public Prosecutor as a reason for breaking through the 
established form. The ma«pnitude of the case ought to lead 
him the other way. The humanity of the law was above its 
justice. Tlierefbre, in this case, the Court would decide pre- 
cisely in the same manner, and on the same principles as they 
would, were it one of the most trifling peccadillo, and of every- 
day occurrence. All authority, all the rftcfti, all the exposi- 
tions of tihie cases, were with him. The principle was so clear 
as to iea;ve no choice, no room for a difference of opinion. 
They were bound to decide that question on its own merits, 
without looking to the right hand or to the left. Concluded by 
moving, that they should desert the diet, and dismiss the pa(i-p 
pel from the Bar^ 

LoBD Gillies.— It was a point of great importance — to the 
woman and to the law. In one thing entirely concurred—* 
that, in criminal jurisprudence, matters of form were of the 
greatest imp<Hrtance. Because, in bad times, they might be 
necessary to prevent oppression, and to secure the liberty of' 
the subject. Therefore, forms, whether statutory or of com- 
mon law, were to be unhesitatingly obeyed, even when they 
might appear absurd. But here, where there was no statute, 
no authority, no precedent, they ought to be guided by views 
of expediency, and by the analogy of the English law. Of 
every irregularity which could be traced to the Prosecutor, 
the pi^nnel was entitled to the full benefit — ^but not where it 
was unavoidable, pi* < dammum faiaky ' and from the hand of 
God. It was incumbent upon them to proceed with the same 
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indictment, if it was p<^ssible, aqd not to have a tiew ope raisecl^ 
in which advantage might be taken of information subsequently 
received. All that was implied in the deliverance of last day, 
was, that the same individual Jury should not serve again. 

Lord PiTMiLLV.-^I>ecidedly of the same opinion. The sole 
question was, whether they shqul4 proceed upon the old, or 
raise a new iudiptment. There most be a semedy. It would 
be a perfect mockery of public justice, if it were to be held 
that, in an event of this kind, there was none* In this and 
eyery similar ca^e, there must ^e some way in wjbich the guilt 
or innocence of a person accused could be ascertained. It . 
w:ould be a disgrace to our criming cpde if otherwise* By' 
the decision in the case of Ronald, it was fuUy decided; and 
the Judges would have ill discharged their duty, if they had 
not laid down a rule for. the future. It was ei^bodicd in their 
solemn interlocutor, and was not * obiter ^ictum. • Besides, they . 
had Baron Hume's decided and expr^sss op^UQ^ U> .^e same 
effect. Was sensible of the distinction taken if the Jury met . 
being null ^ qb initio ' here, as in the case of tl^e minpr Jury- 
man* * But that error might have escaped detection; apd there- 
fore, as his peril was greater, there was more reason to main- 
tain, that Sharp had tholed s^ assize ; yet he. was tried again. 
In determining the quesUpn of the old or new indictment, vifs 
more impressed by the qb^jervi^on of Mr Duiiidas, thf^t the 
latter would be giving aj\ undue advantage to tl^^ Proseci^tor, . 
than by any thing that had been ^aid, and was clear that th^ 
should proceed upon the old one. 

Lqrd Meadowbank at. first had some difficulties, but, upon 
mature consideration, his opinion fully and entirdiy .eoinGid^]U& 
She had not tholed an assize ; because she had not been placed 
in jeopardy. Inclined to think, that when a Jurymaii (as hei^e) 
is directly struck by the hand of God in the time pf a tri^J, tb^, 
proceedings are annulled, and that there have been oply four* 
teen Jurymen from the beginning. Confirmed in that by mi 
optnion of the late Lord Meadowbank, in the case pf Ham^. 
His Lordship then adverted to the ci^ of Sharp» and took 
occasion to observe, that he had not revised his ^injon^ 
as, in a report of it that had been published^ he was stated to 
have done. * Many things were put into his mouth. As &r a9. 

# I am requested by Mr Wation to atate^ tba^ the Report here alluded to was 
published with the sanction of all the Judges. Proof sheets were sent for revision, 
and returned with their Lordships* correctioos»-^except by Lord Meadowbattk, on' 
whose account the publication was delayed fbr some montiw* 
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h^ coutd uodo^idnd Irom QQtes so ^hort b$ iboB^ in Ronald's 
c^sey it was meant th^t a pew Joij should have been selected 
from the ori^al fort^-five* In the ordinary case of postpone- 
ment of the trial* there was no new execution-rinei'ely i^ no- 
tice to attend i^gain. ^ witness could not disobey it ; and the 
fact of his having boen e^cwu^ed poade no differenqe* The 
whgk Juiy were cpni|>eUed to attend during the. triid, and the 
permissiqn of the Court merely ^titled them, to retire^ if they 
wishedy without be^qg guilty of a copteinpU 

Lqb9 Mackxnsib oonomred. $7ecessiM7 to ^y veiy little 
1«^ * S^ouhl she go entir^y free?' The o^y argmnent for 
this was» her having, ^^a^dy tl^oled an ^ts^u^. But there was 
no reason for hohiing that any pannel b^d dp^e ffOi when a 
trial was interrupted by the ii^cap^oi^t^tion pf one of the Jwy* 
2(^ Being thecefore to be tri^ l^gain, * }ifi4 th§ instance pe- 
rished? ' Tl^e Jury was fomiiUed by Prpyj^^nce ifselC But 
why aqnul what had ^o ^nnection with ^e .^tion of the Ju* 
ly ? They were pot to se^ aside wbat l|ad ^e^od^ its fbnna- 
tipiiy ^ tOOefier in^ffh f^ vUfMw* ' Tb^y cWd HQt do it with- 
out gross injustice both to the Prosecutor and t)&e pipmeL It 
npgfat be iniponiUe to raise a new indietmmt* He could not 
a^mit that tl^s wfis of no consequence, and to be j>ut altqg^ 
ther out of view. All the steps taken were uneaiceptipnabl^ 
as far as they went. There was no fault in the Prosecutor j 
and he could not be deprived^ by an acci<]^ty of ^s right cif 
proceeding. Suppose a person perished in the box during the. 
trial of a person charged, with culpable hpniicide— could he 
bring a new ipdictn^ent cbigrging murder ?--<-certainly not 

X4>«D AixowAT) not mndi moved by the rules of the Eog* 
lish law— the forms were so different; but|;ceatly by the oon- 
^derationy thai fbr -the ends of public justice, it was necessary 
that trials, intemipted by inevitable acddents, should proceed. 
The ialerlGicalor in Rcnald^s case wan certainiy well famided.' 
CondURed* 

Lono Justice CuBaK«-r^Felt much r^ioed that tiiey had 
adopted this counte of prooeedfaig. More justice oould not 
have been dode to a legal argument on bodi sides* First of 
ally and ^iii Imme^ thqr had to dispose of the question of her 
having tholed an assize. For if ahe had not, he agreed, witk 
hbfiiend Mr Dundas, that it would be the greatest of soledsma 
to ai^^ any other pdnt. Had studied all the authorities, and 
it was made out as dear ns the sun at noon^day, that there 
was nathing in the principles or psadioe of oar Oriaaial law 
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to sanction the idea that this' trial should npt proceed. In th« 
case of Ronald, the Judges were not going out of their way in 
pronouncing the strong, decided opinion they had done ; and 
they would not have performed their duty, if they had not put 
it upon record. It decide4 and set at rest two important 
points. ' 1. It declared the course which had been followed 
on the circuit to be wrong. 2. It solemidy put upon the re- 
cord of the Courts an opinion of the proper mode of proce- 
dure in such cases, fbr the guidance of future times. He might 
here remark,, that although it was not sud, in express words, 
that the Judges ought to have proceeded with a new trial on 
that circuit, there was nothing contrary to that supposition — 
nothing to indicate that it should have been postponed to any 
other circuit. Therefore^ it might be safely inferred, that they 
were of opinion that it shcmld have proceeded at Perth — ne- 
cessarily, o£ course, with the same witnesses, and with a part 
of the same assize. Upon this, and upon the authority of the 
decisions in the cases of * Menzies ' and of ' Sharpe, ' had no 
hesitation in coming to the conclusion that this paanel had not 
tholed an assize. 

The only question, therefore, was, should she be tried on 
the old indictment, or upon a new one. It was of no conse- 
quence whether the case was important or trifling. They were 
not to allow their minds to be influenced by any thing but the 
principles of the law. He did not regret a single expression 
that had been made use of in the interlocutor of last day ; and 
the word discharge^ had been adopted because it was used in 
the judgment in Ronald's case, already referred to. They had 
notice, before they quitted the box, that they might be caUed 
up<m again. By the invariable law and practice. Jurymen and 
¥ritnesses were cited one^ and once only; and when the diet 
was deserted, they had just a notice to attend cm another day. 
The interposition of the hand of God had annulled a part of 
the proceedings. The proof was expunged, but he could act 
admit that every thing was wiped away. The opinion of 
Baron Hume, (pag. 451, vol. ii.) as to the whole being void, did 
not bear the interpretation put upon it. It was, besides, not to 
be considered as a decided, deliberate opinion ; and he stated 
ad vis^ly, t|iat he did not think that such were the consequences, 
or that such should be the course of proceeding in the present 
ease. It was to be now understood as finally adjudged, that 
there could be no further argument on the legality of balloting a 
Jury from the forty-five originally pited. Neitl^er could it 
nc^t day be objected to, either Jurymen or witnesses, their hav* 
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ing been present during part of the trial, and having heard part 
of the evidence. They would not saiFer the justice of the coun* 
tiy to be impeded by any new argument If» in criminal mat- 
ters, they were to allow considerations of expediency to guide 
them, the course followed was certainly the most expedient in 
all respects-— and the most equitable to the pannel, and to the 
Prosecutor. Approved of referring to the practice in analogous 
cases in jEogland, in the deficiency of direct authorities here ; 
and (|uoted Mr Justice Foster's opinion in the case of the 
Kinlochs, * 

(Draft of an interlocotOTi in tenns of the above opiiiii»i| was here 
read.) 

CocKBURN. — It was possible that he might have good legal 
objections to every one of the Jurymen on a future day, and he 
was not to be precluded by any thing that might now take place 
firom bringing theni forward. 

Solicitor-Gkmbrai*-— If the having sat tpon the. former 
trial was intended to be set i|p as an objection to any of the 
parties, snbmitted that he waa now entitled to the judgment of 
the Court upon that point* 

Lord GiLLi£S.-r-Understood it to be implied in their finding 
that it could not be stated as an objection to them, or to any 
of them, either that they sat upon the trial, or were present in 
Court while it was proceeding. But there might be good le* 
gal objections ; and he was therefore inclined to keep out of * 
the interlocutor any words which might seem to preclude 
these. 

Lord Justice Clbrk.?^* What was their objection to arise 
out of? • 

CocKBURN. — ^They could not be called upon to states nor 
could they now abandon, any plea which might be afterwards 
competent. 
* The Lord Advocate. — Suggested that they might reserve 
all objections which did not a^se out of what had been now 
decided. 

Menzies. — It would not be argued next day that all the 
parties were not legally in CourL 

• In that caw, (Foster's Reports, pag. 16. Kinloch* Oct 38, 1746), an olgectioa 
to the jurisdiction being raised on tbe 98di, a juro^was withdrawn, and the Jniy 
dtsdMiged. The Coortmctaeztday, (99th)» and; the oljection being repdled|» 
diey were tried and found guilty bj the same Jury. The entry on noovd of the 88th 
bore, * and that the rest of the jurors in thiacauae bediash a r g ed,.no «fidence*what- 
ever having been given in this cause, either on tbe part of the King or qf the de*. 
fendantsi' &c 
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.CocKBuav.«-«Biit the Taliditj of otgectionsi which it ni^ht 
not be in their power to know or to state until then, could net 
be decided now by anticipation. 

He bad no wish to give the Court any unnecessary trouble, 
and thought he coyld pledge himself that no objection he might 
have ,to state should occupy more than sixty seconds* 

The foUowing amended interloeator was then read akid recorded. 
' * The Lord Justice Clerk, and Lords ComnusaionerB of Justiciarjry 
having 6oiii^d^:ed the proceedings which took place in this case ait last 
sedenmt, with the motion of his Majesty's Adrocate made this day, and 
die ohjections on the part of the pannel thereto, and heard parties' pro- 
corators at great length. Find, that, in consequence of the illness of the 
Jmryman, the whole proceedings at last sederunt, after the interlocutor 
reraittii^ ihe pannel, with the fibel, as found relevant, to the knowledge 
of an assise, was prouMmnoed, aie null and void ; and Find, that die pan- 
nel is still subject to trial upon the pre se nt fibel ; and, by a Jury to be 
hdkrted of ae w in teims of law, oonthme the^et against die pannel till 
Manday next, at 9 o'deek fivoDooii, in this phM^ ; and order parties, 
wto—B, nssiMiia'H,.aadall ceneBiaed, to attend, each under the paii^ of 
law ; and Ordain the pannel, in the meantime, to be earned back to 



Fib. 19th 1827. 
IVesen^ 

Lord Justice Cl^rk. 
Lord Gillies. 
Lord Pit mill y. 
Lord Msadowbank. 
Lord Mackenzie. 
Lord Allowat. 

For the Crown — ^Lord Advocate. 

Alison. 

DUNDAS. 

Wood. 

For the Pannel-«JEVFREY. 

cockburn. 
Menzibs. 

Diet called against 
Mart^ldbr, or Smith. 

The crindoal letlem were net nad again. The ballot for a Jury pro- 
ceeded, and Cockbunii for tbe pannel, gave in to be put upon record the 
following objections. 
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[Pannel objects to the whole array of the forty-five jurors. 
I sty Because the whole forty-five attended, and were discharged 
on the 5th instant, and cannot be again lawfully summoned on 
the same libel to this trial. 2d/y, Because the fifteen jurors, 
at least, who were sworn formerly to try the case, stand dis- 
charged by an express judgment, and cannot be summoned to 
serve again on the same libel ; and these fifteen being discharg- 
ed, there are not the forty-five persons from whom a new Jury 
must be balloted for.] 

Case for the Prosecutiost. 



Christopher Kerry Esq. Sheriff-fliilMtitvIe of For&nhire, cdled in and 
sworn. 

[Pannel objects to this, and to all the other witnesses ; that 
an ultroneous witness is not receivable ; that all witnesses are 
ultroneous who intend without being regularly summoned; 
that the witnesses in this ease exhausted the precept for sum- 
moning them, by attending and being discharged on the 5th 
instant, and there is no authority for citing them again ; and 
this objection applies particularly to all the witnesses who werjo 
formerly examined.] 

Fttmel emitted a dedantion before him on the 2d October last, at 
Foor-mile House. Identified it. She was calm and collected, until the 
last qneatioiu Upon its being fiiat put, she did not answer. It was put 
a aeoond and third time. She became agitated, bat answered it, and 
her answer was taken down. She then became more agitated, gaspei), 
and fell back. She as suddenly recovered, and was quite calm while 
the dedaradott was read over to her. (Witness here marked the passage.) 
That dedaiation was taken at Fonr-mile House, because she was re- 
ported to be in bad health. Witness was accompanied there by Dr 
Jdmstone and Mr Baxter. Dr Johnstone went to Denside to see her, 
and reported that she was in a fit state to be examined. No complamt 
was made at the time, by herself or any of her friends, and there was 
DO appearance of her being otherwise than quite collected, and in her 
wnmd mind. A declaration was also taken on the Sd ; and it was not 
then objected that she had been in bed health, or unfit to be examined. 
It was taken at her own desire, expressed through her friends ; as she 
fiaid she had made a mistake the day before, which she wished to rectify. 
The first was taken in presence of Mr Yeaman, J. P. a gentleman of the 
neighbomrhood--and her husband was present. Nothing since to make 
witness suppose that she was not then in her sound and sober senses. 
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2(1, John Bojid Saxiert vritery gave evidence to the eame effecL 

The Lord Advocate moved, that the pannel's declarations 
having been proved, should be read. 

Jeffrey was prepared to instruct, both by medical and other 
evidence, that she was constitutionally liable to hysterics, and 
that, on the morning of the 2d, she had been labouring under 
a very severe access. He would prove, generally, that such 
attacks tended to weaken the mind ; and, particularly, that her 
mind was weakened and impaired on this occasion. 

Lord Gillies. — If merely meant as an objection to their 
credibility, it was quite competent to state all kinds of evidence. 
But if it was intended to prevent their being read, it would be 
necessary to bring positive and special evidence of her having 
been tff^ at the time. 

* Jeffrey stated, that one of the witnesses for this part oCtbe 
defence (Dr Crichton) had not yet arrived, and was not ex- 
pected till between cme and two o'clock — and upon diis it was 
agreed to reserve the declarations until the close of the Pro- 
secutor's proof. 

* Sdy Jean Narrie^^Vfmi in Mr Smith's senrioednring the twelve months 
before last Martinmas. Her fellow-servants were Maigaiet Warden and 
Barfoera Small. Warden and witness slept in. the same bed, in the kit- 
chen^ in the honse ; Small and the men rieryants, out. Warden d»d on 
a Friday, and was taken ill on the Wednesday morning befiwe. Com- 
plained of having been not so well all night. She had been aft woik in 
the fields on Tuesday, as usoaL At ii%ht, (Tneeday), witness and ahe 
were sitting before the fire. Waiden was on a chanr, lying back, and 
her mistress (the pannel) came in with something in a glass. She had a 
tea-spoon — said ' she would let them taste ifr— 4hai she had had her 
ser ing o't before she cam but the honse.' — ^It was a prelty large dram 
glass. She put the tea-spoon in it, and then to witness's month — there 
was not mudi of it — and gave the rest to Margaret Warden, who drank 
it. Pannel had a bit white sogar in her hand, which she then gave to 
the deceased. Witness saw tbe glass empty. ^ The stuff was white 
like.' Had tasted castor oil, bat what was in the spoon did not taste 
like any that she had ever taken. — Her miitreas had once given her 
some, but it did not taste Kke the staff in the 6poon.^-Had seen cream 
of tartar. — It was as like it as any thing she ever saw. Psnael did not 
say what it was. Their nsnal bedtime was abo«it ten o'eleck» and thia 
was about bedtime. None of the rest of the fiunily were in the kit- 
chen.^-Saw Warden, next monring, sitting striking a light to Idndle the 
^re — she grew sick. Helped her back to bed. CooM not say if she 



▼onuled at tliat time or not. V^tness went out, and was in the fielUs 
all daf .-rOn coming home to dinner, (about twelre o'clock), found her 
in bed. In the ereningy at six, asked her * how she was ? '-*ahe re* 
plied— < Oh! what I have bidden this day I'-^Witness^. < Had 1% 
(meaning the famOy) been owning her (Attending to her) a* dutt day ? ' 
— ^Deceased : * Rather so weel. *— ^-Witness then signified to her ae if she 
thought her dying—- (but was not taking much thought of it)-— she re- 
plied, * Some foUu would be glad o' that. ' Did not recollect any thing 
eke being said. All the time of her di s tr e s s , she complained of * a sair 
inside.* S3ept with her that night. They were both awake at one 
time, but witness eould not recollect if she was complaining or not 
»-nor of her asking for any drink. On the Thursday morning, she 
was much worse,- and .vomited and purged in the forenoon. She ami- 
plained of thirst. IVitness was generally about the house, and gave 
her drinks of water. She asked frequently for her mother, who lired 
at a Kttle distance^^-once in pannel's presence, who bid her * whisht 
and baud her tongue, till she saw how her physic woriced* ' Witness 
heard pannel speak of faaring given her physic that day. Castor-oil, she 
esid. She (the pennel) came bat the house, and asked her (witness) 
' what she though would be good for her with such vomiting ?— if a 
drsp whisky would do her good ! ' Witness replied, * She bought she 
had got eneng^ o' that, or some ither thing, she could not teU what it 
wai^ for sik a puigin* an* vomitin' she never saw. ' Upon which, she 
turned and went ben the house. This was upon the Thursday. . Wai^ 
den from the bed cried to her, * not to say any thmg to her about it— « 
that her mside was burnt wi' whisky ; ^»r that her mistress had burnt her 
inside wi* whisl^. ' ^tness told her, ' not to take the things her mis- 
tress was giving her; ' and Warden replied, that she gave bar them, ' bd^ 
cause she had such a whasle with her breath. ' Witness said, * She 
need not leQ her it was for her breath.' And she replied again, < She 
kent ither things henell. ' Witness knew that she was subject to a 
diortneas of breath .■ sometimes more, sometimes less. Her mother 
came on Friday morning. In her presence, and naming witness^ Mar* 
garet said, ^ You ken wha is die occasioD of my lying here? ' V^taess, 
< No. ' Deceased, * But dinna say naething. ' Witness, * Dmnajou 
aay naeikingy for I dinha ken.' * Deceased, * But they'll get their re* 
wards. ' Witness, * If it was ony body she wasiilamin', she wad sure- 
ly focgi'e them ? ' . * Deceased, * She would. ' Anne Gmar and her mo- 
ther were present during this convemtion. Witness not sure if it was 
this time die said to her, but did say, V that she bad told her or (before) 
that time, not to take die things bet mistress was giving her. ' To which 
she replied, ' Ay ha'e you. ' She died about nine o'clock of Friday night. 
The body was of a blackish colour. *0n the coffin-lid observed, * M. 
W. aged 25. ' She was buried on the Sunday morning. Knew that 
she was with child. She spoke of it to her frequently. Said it was 
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George Smith. Remetf/bet^d W gbiifg hoi^ to her moifi^'i in faar- 
vesty and the paimel coming hot the house, and inking ^enr ite wais. 
Witness said she had gone home eartyin the morning. Fannel said 
something id>oiit her being ^th child. She trtolf tWice to her motKerV 
The first time Sn coifiseqaenee of a qnarrel w9tlf her inistress, abont George 
Smith and her bdng intinmte toge^er; Obe night, on coming m from 
her work, witness heard pamiel going about scolding, and saying some- 
thing abont Tidioi^d. Margaret Warden rotie in a passioii* Annel said, 
* If she was not that, she need not take any thfhg to her. ' The secon'd 
time she went away abotit dght days. When she retnmed to Denside, she 
told witness that h^r mistress bad caffed at AUdovie (her mother's), on her 
way to Dmhlee, and was instant with her to gb with her, and come home. 
That she also had said,. < She wad vrtuhn* she' was widi cMld ; but she 
woald hav« something for her, be the cost t^hat it wOuld." * Marga^'War- 
den^ at the same time mentioned, that her mistress bMhef * take what she 
had given her, (did not say what it was,) and takid little medt,' and woik 
herself well. ' And said, that / she might as well hare told her 6ren ottt 
of gate, that it was to do her harm. ' Spoke frequently of thihgs she 
was getting from h6r ndstress. — Said, that when her mistress called, 
she hereelf was in the' house; and her mbther in the fields and sent 
f6r. Before she came in, Mrs Smith said^ (alliiding to her being wfi!h 
child,) / that if she' gate* it to George, thei^ waa n^iemy a one bedd^ii 
she might' ^ve it to. ' At another time wit&eta r6col!e<tted deceased day- 
ing, * that her mistress had just given her a drink, (this was on tfie pre- 
paration Saturday, the' day before the M'onikie l^abrament, and a fortnight 
b^ore hef death;) and called it, * whisky that t&e laddies had left. * De- 
ceased ladffiig, tlULt ^ if it was somedihij^ to do h^ harm, it wad an awfu' 
thing fbf h^ to gang where' she gaed the morn. * Mii» Smith, when she 
' heard the clash of the country, after Mnrgbret waUt dead and buried, said, 
'^ She did not'knttvi^ die Wad with child, and did not knbw there was any 
poison la the honito, esMpt'some'king^s'yellow; thiit'shb had hained to 
poisoll the files:* She very 'freqiiently said, it wtis castor-oil she' had 
'giten hei^ on the Tuesday night, and thM it wad beciltise sh^ wils so ill 
with' her breath; Sdd ih6 wA)i afrsSd sh^ wotdd'' dose. Warden was 
subject to'sKortne^ of breath evef 'sMi^e a fi^ht she<got from fire. De- 
dBas^dwas not mahied.' Had a ddld befone; whidi^lir^d With her mo- 
Aer. Witeess^mfiked ^e cows. Ndter aai^ imy vat«. There m^t 
hitve been, but nevef satr them. AAef Mrd SMth's examhii^on, sa^ 
one in the bam. Keref fiaw shoals of them. NeVef before Warden s 
death hesd^d of poison being lidd fi>r rats. Ttt^re* wad a hen and 
duckens in the' loft above the bothy; Never saw or heai^ of poison 
there' beforo Warden'is death* Deceased' ner^, between the Tuesday 
and FHday, silid any tHiiig of having' taken poisbn. Wibess saw 
nothidg almnt'her bed dftei* her deaths but a mutchkin tankard. Gave 
her a drink aouetiines In one thing-, sometimes in another. 
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be^Ml her imoe flaying in the fieUs— that ^ahe didna ken wbat to do, slie 
irad sitrely do some ill to henel'. * — Uaed often to complain of being nn- 
fil for her wofk. Did not think the was going to do it, although she. 
add it, for ahe was always a raah creatore of her words. Conld not say 
how long before her death thia was. It was after the general harrest, 
vIkii they were lifting some potatoes for the chouse. Remembered her 
conung into the byre once also, running, without her ' hose and shoon. ' 
Sbid to her she was surely int^dingto do some ill to hetsel*, going that 
#ay in so cold a day* Her mbtreas and she sometimes agreed yery 
wbQ ; aometimes made plees. They seemed very good fiiends when 
she waa getting the drinla. On Thursday she seemed to ibink herself 
djring— cried very much for her mother^ and said if she did not see her 
aoon she nerer would* 

Grou^tmmUned by «/^^iiey.— -Remambered her mbtress giving de^ 
oeBsed a drink not long before that. The stuff in the i^ass was like 
cream of tartar — ^tasted very little of it. . Did not throw it out. . It did 
not teste like castor oiL Could not describe the taste. It was thidc, as if 
mixed ; but could not say if oily or watery^ gritty or not. It was the 
staff dMit waa in it that made it lideky and not milk. Warden seemed 
refy iU on the Wednesday at mid<4ay. Witness left her bed for 
dma nighty and could not say what she began to tiirow up. Found 
aease of her clothes under the bed m the course of the Thursday, wet 
with that (yomiting). Did not see her vomit Mk Wednesday. Did not 
tememhor wh^er she was complaining both on Wednesday and Thurs- 
day tu^jbiU Henderson, a pedlar, waa tit Deaside on Thursday morning* 
Could not say how long before her death the converBation in the fields 
waa. She said something more then, witness could not rscoUect whaL 
She was Just complaining, and saying» * she would be obliged to go away 
eoaoewjiere before the term, but did not know where, .as her mother would 
net let her come within the door. Witness was not a favourite of her 
H^ mother staid all nig^t of the Friday* Deceased waa 
out c(f bed pa the Wednesday, and had put on her clothes. Saw 
her get some tea, but could nol say whether on the Wednesday or 
Thrnday from the raistrew or her moAer. Sat up with he^ on Thurs- 
day n)g^t* Mn Smith sat up in the fore part of the night, an hour at 
any rate* 

By Lard &«2&9,_Neter heard of her buymg any dn^ She had 
aome piUey which, she said, abe had got from her m i atie s s * They were 
the only things she ever saw her have. It waa after she had been at 
her moihar's. (By L&rd JutHee Cla^) — Never looked particulariy at 
her cheat. It stood in the kitchen* Dc«iside counted atween seven and 
eight miles from Dundee. Alter she came back the second time, she 
did not go away to bide. (By Lord Meadtnobanki) — Did not recollect 
4»f her complaining of her mouth ec throat— of her inside frequently. (In 
anewer to Lord Gillies.)-^' If she had heard the men speaking about 
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rats before Margaret Warden's deartli) she did not recollect it After 
ahe was dead and bnried, and Mrs Smith taken away, riie heard them 
sereral'times speaking of them. ' (^Btf Lord ilfeGHft>w&afiA.)-^Knew be- 
fore that some of the chickens had died— did not know of what. Did 
not think of it. They were not tom^-any that she ever saw* Heard 
it spoken of after her death. Knew that the tankard belonged to the 
honae. 

4th, Barbara Baxter Small.— Waa with Miller, Mrs Smith's foreman. 
Knew the deceased Maigaret Warden. Saw her on the Wednesday and 
Thnisday, in bed. On Thursday said her * inside was bmning/ and com- 
plained of thirst. Witness gare her water. SawhervomitiDg. Shethrewnp 
the water immediately after taking it. Witness was sent off by the prisoner, 
between six and seven of Friday morning, for Warden's mother. Told her 
she was going, and she seemed pleased like. Bid witness tett her sister to 
go to the Ferry for the doctor. She was in bed, and Jean Nonie in the 
kitchen. Witness went there at Whitsmiday. Deceased did not appear 
melancholy or low, and never expressed any intuition of doing hersdf 
any harm. Heard the pannel, after her death, say that ^ she had died 
of water in the chest,' and * that Dr Taylor had told her that '— -abo 
heard her on the Thursday afternoon say, ' she would be better when 
the castor oil had wrought. ' Never saw rats. Heard the hetd boy 
through the summer several times say he had seen them. A hen and 
chickens were in the loft above the bothy. 

Cross^examineeL — Did not see her vomit on die Wednesday. Saw 
her frequently that day. Gave her her dinner — a flour cake and abomt a 
mutchkin of milk. The flour cake was of the ordinary size— >abont 
the bigness of a broth plate. She took all that. On the lliursday 
afternoon, Mrs Smith came to MilWs and told witness, if she was 
through with her washing in time, to go for Warden's molher. Mn 
Miller, a daughter of the pannel, one of her children fell into the 
cow's hole in the byre, the Sunday before she was taken away from 
Denside. It was a dangerous place. The child had to be helped out. 
Mrs Smith seemed sorry, and alanned. She iq>peared kind to Margaret 
Warden during her illness. Was sometimes hai«h, sometimes good 
natured, with the servants. ( By Lord 4(fMN»^)^-Never heard fran 
pannel that there was poison laid for any thing. Was never told not to 
go to the loft above the bothy. {By Lord PiimUfyJ)— One dog and se- 
veral cats about the house. They were never kept up. None of the 
cats died. The dog was sometimes tied up, at ethers loose. 

5th, Mary Gibson^ or Anderstmy wife of Davkl Anderson, mariner, 
a niece of pannel. Went to Dsnside about one o'clock on Tuesday tiiat 
week. Left the house about oeven at night, to sleep at the overseei's. 
Saw Margaret Warden sitting at the fireside, to all appearance quite 
well. First heard of her being taken Ul, next morning at nine, from 
Mra Smith. Saw her in bed. She said she had a cold, and htfid got a 
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Mm tfaiMt, bm mt tetlv. Had hiud dMH aha wa» with duld. Mea- 
tioMd thiit to Mn Sautk oa the WadaeBday. Sha laplied, * She never 
heard it» and did not baUeve it. 

Cnm-mtmmmi iy Jtgf^^^^Jjdt Daaaide at mx o*dock on Wed- 
aeMiaynight. Ftased throng the kitdieD, bat did not see Warden, as 
she waa in bed, and the ttif (or dooia) were dimwn. Did not eee her 
▼oBut at twelve, nor hear her TomitiBg in the OTening. Did not hear 
her oom^ain of bamiag; 

eth» A^9ie9 MttOoeky or Wardm, a widow, mother of Margaret 
Waiden, who died. She ww near twenty^fiye at the time of her death. 
Ibd a natural ehild ftnr yeaiB before. Was deUvered m her honae, and 
fived wkh her aterwwia^the ehiM ever nnee. Was quite reconciled. 
One Fkidaj moraiBg, SmaU brought her a meaeage to go up, as her 
teghler WW TWf iU. WitMea aent for Dr Taylor. On reaching Den- 
nde, fotmd her very ill and vomitmg; pniged twice after she went. 
Her handa and lbetw«reveryoald-«rewaweat upon them. Witneaa 
mid, <HerhaiHUwmcattld;*.replied, ' They wad soon be caulder. 
Gave her a diMc It waa m a mut«Aldn tankanL She was in great 
pain, cried oat, and eomphdned of bnnung. Jean Norrie was there. 
Herdaaghiercanedforher,and8KtBcanletothebed-6iae; took her by 
the hand, and amd, ' Jean, you ken wha is the occasion of my lyuig 
hece.' (Nonie) ' Ay— win you foigie them? ' (Deceased) ' Yes J 
bat th^Tl get their rewaids.' Jean went away; and witness then 
Mfaed, < if any body had hart her, and given her any thing ? '—ahe said, 
« J«n Nome wHl tell you aU about it. (Witness) * You may do it 

ymnaal'.' (Deeeased) « My miatiesa gave me * Witness was w 

Mdi aflBetad, thai she eoidd not ask her any mere. Thia was after 
DrTaykxrhad aesnher. She waa then very ill, * and took hersel for 
death.' IMad before nine. She said nothing aD diat day of having 
takni any thing to kill henelf; nor nothing that could feed witneaa to 
think she had done so. Aasiated afterworda to dreaa the body. It waa 
afadarkcokrar. Sat up all night. * M. W. aged 25. '—in white hst- 
tarn on the lid of the coffin. Her som attended the iuneial ofx Sunday. 
Ibdieoaon. to beBeveahe waa with child. She had einne home unweU 
aiK weeks befaae her death. Undeiatood that a qoanel with her mistress, 
ftoaa being seen with George South in the bam, waa the reason of her 
conu^home. The aeeond tone waa about a fiortaight afker. Mrs Smith 
cailed, and began by aaUng, if her dai^iter waa with childp--^, by sayingp 

* She wiahedahe was not with dnld. ' Witness answered, ' She did not 
know, ii waa beat known to heiaelf.' Witness was m the fields, and waa 
aastfor. On commg in, found them aittiag together. Mrs Smith wanted 
Maigaret to go to Dundee to the Doctor. She refused ; and witnesa said 
she had been to the Doctor, and got heraelf bled. Her daughter promised 
to go back to Denaide. Witneaa acoon^ianied pannel iOong the road a bit. 
Sheapokeofherdanghter'aiUbahttnour; aaidahewaagaiAgtoDundaato 
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inquire after sonielhing for honkl^'Tiand'wMdd tM for aom to iSmgtm^ 
Alluded to feniiile complaintor Said Ihey Mk edm^amed iif the wwifi 
Sidd that, if she was with child, it would.be a trial iaJber at weU aa la 
witness. Returned and told h«r dangbtw what had. paaied* She went 
to Denside that night. Heaid paimd tell Maigarat ' to go home to bar 
work, and no let her mnter know any thug abcfat it» or for whal aha 
had been away/ Her daughter waa oC a hasty letnper. Toldher other 
daughter, on the Saturday, what Mai^;aret had aaid wi Iha (riday oi her 
death ; but did not mentioii it ta her eon till the day the. body was. taken 
up — because it could not bring her hack, and woidd bliag diagraee upon 
the Denside fieunily. > Had been greatly bdioMen to a aiater of Mr 
Smith's. Examined her daughter's chest ; hat found no dmg^ nor par- 
eels, nor papers in it— only some stwdif whidb she toirii hense» and used 
m starching some clothes. Nerer said any thing to ind¥islff> thalt aha 
would not hare taken her in. 

Cross-examined by A/f^niy.^— ^Remained at Denrida iU Friday aigfau 
Got refreshment there. Mrs Smith gave her a ahirt to halft to ikess the 
body, and linen for the foce. Three of the witneas's aatta att c ad e d the 
foneral. {By Lord Justice Clerh.)*^^ What kind of forooia or kindr* 
nesses she had received from Smith'a^sister? '-^^ Had been beholden lo 
her, helping her to bring up her fomily after her man's desilih* ' Told 
her other daughter to keep a seovt what she told har <m iha Saturday^*- 
for that reason. 

' 7th, Ann Gruar^ or Brown^ wife of W. Brown* tem'«emitat Den* 
side. Knew the deceased. Was with her a few houts befcwe she died. 
I^he said to Jean Nwriey whom she called to her bedside* either that ahe 

• • • 

(meaning N<HTie)*k&ew what was the occsaion of her beiug.tbaser--OK 
' that she knew Who had hnraghthcr there. ' . Heatd Jee« Nomitt say. 
sbmetliing about *' they ^wouMgbt.theur- rewards. ' Witaass wfea^ at * 
fitde distance, which pre!f«nted:hBr Jiearing tmira» Did net See tho oo^ 
itn ; was not present when it.waa reiiu>ved* 

' ' Crass-examined by J^girey,<r^On lim Monday before^ she dlad« aha 
Was shearing in the fields. She said she was not able f^ hsr woik, 
and d!d not know where to ;go ; thlit she must leave J>Miside, b«t ceskl 
not go to her mother's; said she *• wad put aA iU;siidL to harser.' 
Witness said, « No, s|ie wadaa do that» ' Shenpeatad* ^Sk»>mkxid.' 
Witness went away^ saying^< God help me '•'-40 another rig* and tcU 
another woman. Had no power to speak, of it again* . Th^ Akni^tfy 
had taken the power from her. She oft^ wished, to do ao. Ma Smith 
was always rery kind to Margaret Warden* Witnesa bad been with har 
three or foor years. Mrs Smith was always i>«ry kind to any of har 
people that were in distress. Witness etperieniced her kindnaaa onoe 
when she was lying m. She attended .her. Witness's hnshand was iM 
of a flux when Margaret Warden was ill, but waa getting better on the 
Friday. The Doctor visited him in paasbg. Mia Watdaagattaafrw 
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UmaSi^a^ Ir M<Haffie» who wm alNNil the hMae aboob a numth bafoi^ 
te dsatk W vdflft wm ia tke Inbii of goia^ teqnendy to Dwidef 

4qr to any CMB b«t iho woawii Mvy Mapier. Had no ppwor. Ana 
Gmw was {roMsit wkm aha told bar. Umio wave oihara on Ae a^ueai 
1%, UftoadiAraift parti of il. (Laraf Jbf<te C&HL)~< AAar ii«W 
Ihaao mMk ■■» Milimad aft her i«oik» did ahoF'—Yaa. (Zkifi< 
*Ah o fl a fa) < She dM not aay boa^ aho waa to pat ao and lo henelf ?; 
Ho. 

8ih» JBbiw« IHwdb» aftiandad Ua Mtar'a ta^ Sha araa bwiod u» 
Manoo'a CbnrafayadL &«r tha aanta eoAn takan a^ threa ifiaak^ aftai^ 
aBhmadqr. Ho gnm did noa qipav to Itfpre bate dvlaifaad^Tba 
idaatity waa aol daaiad.) 

M^ Dr Ta^hv^ jktpimMk aad aargaooi Oroashty Fony^-^JOa tha 
Aiday« bHanait ona and tm^ .Tiailad tha daeeaaad Maigavet WatdoQ* 
Mot Mn Smith at the door. She reqneated him to go into tha padoaf 
aadaiftdova. Told Um that MiigamWaiden bad bean iU ainod Tpea- 
jgf night» whh voarifing andpaigjag* Aaked her hoar aho had been aa 
lang of aandng for aarialanea. She aaid aha waa not awara of ita being 
any thing dapgnnwM thai the gkl waa a i^ headed oattjr, and on tha^ 
aooont paihafw had not paid that altantioA to. her ahe otherwiaB m^ 
ha^done. Wilaeaiailwdif ahe had giten bar any thing? Replied, ' nof 
lUag bat oaataiHdL ' Did not aay when* She than aaid, < that it waa 
lepavted about tha hatoaa» and in the naig^boniiioDdy that the girl wa^ 
widtchild' aadaakaJ^ ^ if he wonUlcnow,whenhaBawher,iftbatwaa 
thecaaa?' She thanaaked» 'if it waa not likely that tha violent poiging and 
wnnting woidd canry it eC if she waa in that way? *— adding* * that it 
wonU he a atain or a akar upon the fiunUy. ' Witnaaa replied^ tba( 
it woold not neeaaaaiily hare that effect, bat probably it aii§^t ; did 00 
wiih to carry the conrenatioB Cutber, and, reminding b^ that he had 
coma to aee her aarvant, deaiced to be taken to her. Waa taken to her 
bedaide^ and firand her vomiting. She had a very gfaaady i^^Hiaiancei 
and fen back qpute eahanalad, and apparently inaeoaible, fiom the fit of 
romitiog. No pnlaation at the wriat, nor at the templea. Felt an in- 
diatiact pnlaation en applying Ua band to the region of the heart^-abont 
150 in a oriaate. Eatreailtiea perfectly goUI# and a cold perapiiation 
over the whole aorfcce of the body. Ronaed her a little to pat a few 
qneationa, and aahed her whan ahe had been taken ill. After repeating 
^ lioeation two or three timaa, ahe aaid, on the Toeaday night — with 
vomiting, pniging, and ahootbg paina. She appeared ao mach eihanated 
fba^ he did not feel joatified in patting any further qneationB regarding her 
jMuaphfcint. Wiahed, then, to aaliafyhimaelf if ahe were in the family way or 
not ; and, by her anawttr toa particakr qaeation, ondeistood thai ahe waa 
tbifte mOffdia with child* There wte evident fobeaa in the tower paiit 
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of die belly. She mentioned dioee «s llie frst tymptofuBy asd mid tkey 
hftd continued mere or len ever sinoe. She did not- ny that ehe had 
taken any thing, and nothing which led him to infer it. Left the kit* 
chen. Mn Smith asked him to etep into tiie parlonr again ; asked him 
what he thought ?— said she was dying, and would not probably snrnve 
inanyhonrs* She asked if he was to give any medicine' said bewaa neCy 
nnd made a mle nerer to do so when a person was dying ; but than she 
might give her a little whey or warm drink. Fisnnd then said ihit she 
had thought she was dying, and sent for him to take the l es po n sibffity 
off her own shonklera. She then asked, <]f hothonght herwith child' 
^4«plied * she was,* Again,' as before, aake^ if the violent vomiting 
and purging would not carry it off ?-4ie replied as before. She dien 
added; * that, for her part, she did not care if such a thing (meaaiag a 
miscarriage) took place, for her man would tear down the i i e n a e ahont 
their heads, if he knew of such a thing. Nothing more p a ssed. Wit* 
ness said nothing about water in the chest to Mn Smith. Was pvseent, 
Bome weeks after, what the body was taken up. Signed aiepeit—- (Inn 
identified one produced). 

Crasi-txamined b^ Jefft^^-^She laboured under all the symptoms of 
Solera morbnsy then very prevalent. At Mn Snrith's dsttre, vinfed 
one of her fenm-servants labouring under sy Mp Uwns of inflaBmaiCion in 
the chest, from cold and damp. (By Lord AdmcaiB.) Thofiital cases 
Taried from a fortnight to a month in duration. No instates of a petaon 
bemg seized and dying of it in three days. It was a disease attended 
with acute pain, but it could scarcely be caHed bundng pain. Had no 
doubt, frtmi the subsequent examination of the boldy, that she died of 
poison, and that the poison was arsenic. — (Report libeUed on as dated 
Dundee, 7di October 1826, and signed Drs RaaMny, J<Anston, and 
Taylor, here read.) — After stating that, m their prssenee, tiie body of 
a woman, who was reported to have died under suspicious drcumstanoes^ 
was, on Saturday, SOth September, between two and three o'ckick after* 
noon, ^interred in the church-yard of the parish of St.. Muirees, it 
proceeded: — * We found the face exceedingly disfigured and iirecognis- 
able from natural dissolution. The rest of the corpse under considerable 
progress to decay. The scarf-skin here and there separated, or elevated 
in large black blisters; tiie skin greenish, and the htdvs loose. The 
smell less offensive than was expected, from the exannnation being con- 
ducted in the open air, with a cool breese from N. W. The chest and 
abdomen were hiid open. Organs in the chest looked natural, with some 
effusions in the cavities, tiiough to no remarkable extent. Abdomen 
much distended. On opening die peritoneum, a quantity of gas escaped, 
pungent and fetid. The stomach and bowels were in wondeiful preaer« 
vation — ^having made less advance to putrefiftetion, than the skin, face» 
and muscles. Stomach greatiy distended ; of a bright red in most parte^ 
of a dark red in other parts ; but every whera deeply painted with red 
teaaels— {Mfftioularly along the arteries and fewer curvature. Thsf omen* 
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tam anwli in ibatnM tMe ■■ to dis Mwlrt of fomer killamiiuilioii— «•- 
peciaSy a* its bMe» iiriiera allMhed to the •tonoch and gieat intettinea. 
The eorloB ond smalWr intoBtiiiOB were alao nmch distended, chiefly witfa 
■in «nd bose wmkB of in fl amnMtion duriag fife; theiii^ tUs wm chiefly 
confined to the ttottaoh end bmH ietontinoi the ccrioa and rectum heiog 
m nHMut i ve ly pele^ and fiee from each anriia. TiiB npper parts of the 
intestines, near tiie stenech, were of n reddidi colonr» were contncted in 
Aeir dittneten, c o iingelo d or wrinkled in neny partSy end at those 
points tlie mesentery was also of an inflamed appearance. Noadbesions 
were foond within the abdomen, ner signs of former inflammation in the 



< ItUemai ly/ wgrg imw ■■ ■ On opening* the stomach, flatns escaped of 
▼ety fetid odour. The rittons coal was mised np, in many parts sepa- 
rsted from the adjcnning ooaSs, cerragated in othen, or abraded in ine- 
gnlar or drcvmser&ed patches, with a raised maik fermed by tlie other 
coabi, towards the lower cui r atw e towards the pykms. llie inner snr« 
feoe seemed as if it had been scmed with-a hot irsn—- ibe coats being 
drawn together in a very singular manner. In one part there were lai§e 
patches of a ooel blade oelonr, has this entiiely confined to the villoas 
coat, and not feimid in any pert of the intestines. Cardia and pyloms 
eqaaUy thickened, taigid, and red. The same description qypUes to the 
inner snifece ai the sanll intestioee, which were, more or less» similar in 
appemsM cc. The stonmch contained ten or twelve ounces of thick fluid, 
with many small particles or clots of brownish yellow — very bright 
yeflow floating in it, or atfierent to the villous coat, being deeply in- 
dented in seversl small spots into its snbstance, with a small mark 
bearing a dose resemblance, except in ookrar, to the action of lunar 
canstic on a fine texture, as the lips or inside of the month. In one 
small spot the colour was brownish ydlow, with a bright shade or disk 
in the drcnmference. Both in the stomach and mtestines, a white 
powder, in most minnte particleB, was every where distinctly seen en- 
vdoped in a thidc, and generally bloody, mucus ; was most evident in 
the stomach and small intestines^less so in the laige^ The thick fluid 
was found chiefly in the stomach, and a yellow fluid in the head of the 
cdim: a large portion, if not all, destitute of feculent matter. The 
fluid tmged the etqmi coU bo deeply — as not to lose its dye after repeated 
ablutions. Veins of the mesentery, and the large veins throughout the 
abdomen, more than usually distended. Tlie oUier viscera seemed sound. 
Uterus enlarged, and containing the placenta of a foetus three to four 
months old. The foBtus had been nearly expelled prior to death. 

< The stomach, and terge portion of intestine, with all the yellow fluid, 
were removed for ferther examination and chemicd analysis. 

*■ After careftd experiment, we have come to the conclusion, tiiat ar* 
senic was eeniained in the brownish and yidlow partides of die fluid in 
the stomach and head of the colon, and in the liquor found ^y washing 
tim inner surface of the small intestines. Bat the tests gaive the most 
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doddod indications of this mbwnl in the yo&tw i^otr or puiaokB wbidi 
were pidced oat in wery mimnte ijattiti^y mSj inm the eoels'cf the 8t»* 
Bach, and nearly free of fldmixtare mth aainal malCeiv Bmn the ap« 
pearancea on difiaectkni) and firom*^ reaoh npon chemfcail mftdry, we 
are of opinion that the woman died fram the efleeta of ancfluc*' 
(Hero the Lord Adrocate stated that tiie defeneaa had not been read,> 
and propoeed it should be now done. FMmel'a ooonsel had no objee- 
jection, but the Court thon^t that it wvs not necessary, as ihB trial had 
been taken up from the interlocator of reievaMcy, and the Jury were 
present, w^ien, aUmg with the indietBMiit, they wera read h»t day» *) 

10th, Dr Johnston^ I^ysician and Surgeon, Dundee. — ^Was reqoeeted 
by the Sheriff-«nbstitate to Tisit ISfia Smithy to ascertain if she was able 
to go to Four*mile House, and in a state fit to be examined. Found 
that* she was. There was an unwifiingneas on her part, but ahe waa 
premled upon to go. Witness, along with her huaband and one of her 
sons, accompanied her in a matk to that place* Witness, on the road, 
wished to keep the c^venssion general. But Mr Smith began, by 
alluding to the purpose of his coming, and said diat none of his friends 
eould have anticipated that such reports could hnve gone afaroad, ad- 
ding, ^ there must be something more In it than I am aware oi^ or 
gentlemen would not be gomg into the country in carriages in that 
way.' He then asked witness < if it was true that poison had been found 
in the st<Hnach ? ' Witness repMed, < tfaers esrtainly had, but he Oust- 
ed that none of his family were concerned in the administration of it. * 
Mrs Smith made one remark, < that from the eitent of the vomiting, 
she would not have t]ioi^;ht that any thing could luwe remained upon 
her stomach. ' On airiving at Four-'mile House, adced her if she felt 
herself the worse. She said she was not. Witness went into another 
room during the examination. After it waa over, she came in, and he 
went out. Her appearance was not altered. Saw nothing to induce 
him to change his opinion of her being fit to undergo examinatien* 

Aptness was present at llie disuiterment of Margaret Warden^s body 
(as described by last witness.) The stomadi and bowels were taken 

• They should have been inserted then. They were— 

1. The pannel does not admit, but on the contrary deniei, that the deceSMd died 
by poison. * 

%, If, contrary to her belief, it is established that poison was the cause of her deatii» 
then the pannel maintains that, in all probability, it was taken by the deceased her- 
self, who had recently before tlircatcned to destroy herself, or her unborn child, and 
was of a temper, and in a situation, which made the execution of this threat not un- 
likely. 

. & At any rate, the pannel solemnly denies that any pcMson was administered by 
her. She was under no conceivable temptation to commit such a crime, and it can. 
be proved, by unexceptionable witnesses, that her general character renders its com- 
uiibsion incredible. 

4». The pannel gave the deceased no drug or substance, under any false pretence 
whatever. ^ 

lb. The pannel pleads Nt<oi GuiUy. 
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em, p«l a Mwlii, iad kwght mhk Abu to Dnin. Thg notM 
parts wue dtopiwifd thoot 4Mk with witMM. He pbesd iben in Ui 
BlMty^ af YriMi he kd tiM ki^. Took tiMm iiiio kk bed-ma dl nigli^ 
aieliiiig Ihef werid be wfcr thwn> Ttef w«n k m bnc witk a alidiBg 
fid» eealed wilh Dk> RauMi/e miL Tht^ dantennoit wat m^ Satevdaf* 
lad tiie boKy Jke* wve nol epeaed till Sanday Ibranooniy whea dMnf weaa 
attpuMont, Thejrthmael ande iMif of da wbole to be acat to Bdia* 
baigh. It remained co aatml l y ander witnaM'a chafge» till he wir k 
triutt to the nail coaJb^ iiiiee> Ihe boldeiy dklinclif kbaUed with 
than* fligaatBMiy lieia pailced ia an earthHi vaaM»I^ with a cover el pkt* 
ad mm, wUobwai piapad ia aivoedm bos, a ddi aw ud to ffaeCroam 
agent* 

Applied a naietjr of tetti to tlM remaining baML The landt wm a 
peileet eonTiction that the atomadi eontahied aiainicy and in anftfimrt 
ii MBM i itj' to fiTffffff'i fiv death 

Otwi iuajiiwaf- Had naaar befaie aeea the tfleeta of a ptitonowt 
dom of anenic on a haman bod^, aad thaa hk fint ezparimeaik The 
liqaid teali were fiiat i^dkdy md there were, l8l» nkrete of mher diet 
■ob ed in dirtilbd watery a drep of the water of cafbeaate of aaunoiia 
bong fint mnad widb the aaapecled ftaid. 2dy Salpfaale of eopper pre* 
Tiaaaly direelvad in dialiUed water. M, Solution of attuaoainret of cop* 
per m diirt{Uad water. 4C^ Nitnte of ailrer pnnkmAy dkeohed» aad 
a poftiea of a^Mreaiboaate of potaee being fint added to die a a K pected 
fi<pud. My Mtnle of eilrer praviewly dkeidred, and appUed to the 
■ayected fkdd by itaeif. Mj A etroag eolatioa of enlphatate of pot^ 
ana applied as above. 7 A, Liaie water. There were the hqwd teet% 
aaddiey gaae precipitateBirfddi indicated the p r e ao nee of areeaic (Sj^ 
lord Juttkm CML)— DM not conceire the liqaid testt anffideat, al- 
though Ihey conveyed a etrong oonvietion, and went on to try the a^ 
dndien of the euipeoted matter to the original meteL MBaed a portien 
with die black flux in a tabey widi a thermometer bnlb^ and obtained a 
meiallif craat. Another teet waa paeamg snlpharetted hydrogen gre 
duDOgh the aaepected fiquor, the reenlt of whidi wre a y^ow precqpi- 
tatOy which, when treated widi die bkck flax, afimded ako a metidlic 
cfnat like the othery and thas thorongUy confirmed them in their opinion 
of the presence of arsenic 

{Bj^ Jeffrey^ — ^How much anenic was reproduced ? Could hardly 
say — a very dun coat roaad the tube— so thin that it could not be 
scraped off with a knife ; not the twendedi part of a gnin. (By Lofd 
AdooeOte.) — ^Afterwards made similar experiments with real arsenic, 
procured from Mr Russell, druggist, Dundee. The results were an»- 
logons, with audi diflferencea as were probably to be expected from die 
afaaence of animal matter* No adultention of die contents of the sto« 
*madi could poasibly take place while tl^ were in hk possession. 

1 KA, Dr Ramiayy Physician in Dundee. — ^Was present in October last 
when die stomach aras examined, and signed a Report (the one read). Con- 
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dnded the fast ca qpwimwtB mUk Ma owdhmiBf hk-prnmrn^^DnrJuibm* 
•toll and Tsylor. AAetwaida.«nb|ecited[ pack of ihe'iirttdfMiale to tlnrbladc 
flu^axidoblMaedametailidannk ShawedtUaaftentaniatoDrCliriatH 
aon^aad.at^ Ins sngfestioa . it was expand to beatma taba. Obtaiaed 
wkat.thay were aatiafied were Grystalsiaf onde of aiaeiuCy used'oUefly 
aolphaietted hydrogen^ in pracunag Ae predpitate bam wUck Um 
crnst was obtained. No doabt thai it waa wbite axide.of axnenic^ and 
aoflMient to occaaioa death. 

Croet-eaDamined hy J ^rtf^ ^^ T hey wen Ua fini es^anmaiito on 
aaatnic The qaantity waa very amaH. Proewed probabfy not mon 
than the tiiiitieth part of a grain«— tbe quantity ef pracipitafea being ae 
amall. Drew his information solely from books* 

(Here the otber laedieal genllenien peasant in Coort to give evidenoa 
an Una trial, were onlaied to withdraw.) 

What was his opinion from the evidenoe?— It oonfirmed his opinion 
in a odnatderaUe degree^ but rather veniadkable, that the symptoma of 
Wedneadky were not so violent as those which graeraHy followed aiae« 
nic. Did not ooasider the length of time as alone of great eonaeqoenee. 
Deatk ensned generally soeaer» but many instancea- in which life had 
bean inoancted as Icng. Perfectly eonnnoedalsoy that the soapansion of 
ayaiptomsy though remarkable, was not unprecedented, [and might par- 
haps be ezplainad -by the state ef the stomach at the. time the poison was 
taken. Substances taken mig^ modify ita opamtion in a oonsidenbla 
degree. The snapension of symptoms certainly a very remarkable oc- 
Gnrreace. ImpoemUe to say when, the arsenic had been administered. 
Certainly did think it was most probably on the Tuesday night. {^Lmrd 
JittHce CfadL)— Did he attribute the' suspension of symptoaM in any de- 
gree to the milk and cake ? Certainly it would have some effsct if really 
taken. (Lord Advooa$e.) — ^Woukl the mixture of mere aiaeme and water 
lesemble the appearance of the stuff in the|^asB> as-descdbed by Nenie? 
«— It certainly might. ' Then there must hare been a good deal ?*— 
Certainly ; and if tb»e had been so mnch, the eflbcts must have been 
almost instantaneous, or at least very suddra. But cream of tartar, and 
there mi^t be some present, would in som^ degree paralyze the action. 
Evidence of vomiting on Tuesday night would be mote decisive of its 
having been admimstered then. (Lord Meadawbank) — * If a peraon in 
perfect health were suddenly seized with vomiting and puiging, and 
arsenic were found in the stomach after death, would he attribute death 
to arsenic ? '—-Certainly would. 

I2th, JDr ChristuoHf Profes8<nr of Medical Jurisprudence.*— (The 
medical witnesses were recalled, to be present while he was describing the 
te8ts«)-^Had been employed twice befwe, and once since this trial, in 

' * Every effort has been made to attidn accuracy in tin Report of the medieri 
eridencew AU the wit&eases eraminsd oa the tatis of anenic^ have had oppoitnni- 
ties of seeing my notes-^which had the farther benefit of a previous revision from 
Dr Christison, who had my manuscript note-books while preparing his Report for 
the Edinburgh Medical and Surgical Journal of last month. 
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fniMiiwfcig-ifa<a«taati rf ■tewiiiH in 'which «— lo wm^ (Hennad 
hH iateiim B«port, 5lfa Ootohor^ fliitiiig tfaii^ 

flnihe 2d. Ifad aoi qittii— d, with aoiieMBt caro^ the whole atiicles» 
hoi m aetiiiedy fiiem the appeemcee of the inner ■ambnme of the 
■tomnchy end from the nhemicel mitijm of part of the ooDteBto« that 
oddtt of aiMnio had been iw B e w e A ;)^^A tne Beport^-^Thea read 
the U Report, ftth Oetober 18M, wfoUoM.) 

tkneeempaDyingpaMnMaaadam of Dka Ramaay, Taylor, and Johnalon, 
and hehieh are aaid to hanre bean tidaett ikom the body of a woman aap* 
poaed to happe been poiaodedi 

< I £ist wiamfaed the aftkJe, No. 5, being a gian bottle, add to hold 
the jraalfintB <rf the atefnach. Iteoiitafauid tfaieeoanceaof mdaricbrownf 
irihfod thkk flnid, ^diieh waa mffKtmify Uoed miind with odHv fliii^ 
and atmewhaft decayed. Whan tfaia waa poaed ont, there remained m 
■admaeni, iniMJiiling. cd hnnm ilakea» and yeUoiar and gray particlea of 
a ggl e mfim ted powder. Ihe aedtOMnt waa eompoeed chiefly of animal 
matter; hot alao contained a dirtinct proportion of oiide ofnnenic, ami 
prabably, too^ m minnte qoantity of aidpfanret of anenic* The flnid pm( 
of the cententi of the boltfe, likewiae» held ooude of. anenia u Mdn- 



* I neit fframined No. 1, a bladder, aaid to eonlaaa the aloiaarh and 
daodanma; with m piU-baac^ containhig « detached part of die atomacfa. 
The ooalMW of the bladder wera dwee fiagmento of the al i m e n l ai y 



< One of theaa appeared to be m partha of the goBet, withnpait of 
theoHniwyor gaileteadof thestenaach atlaehed; anodierwaadie^vwif 
aoc mdps^anef or inteetinal, end of the atomach ; and tha diird waa the 
doodennm. They were ail in a atate of toleraUy good preaervntion ; 
aad they had m viiierBily diftiaed light browniah red ookmr, anch aa iheae 
parte aeaame, if they have eontained modi blood in thew ▼eweh at the 
tioM of death, and hare been kept tome days. 

* The pert, howeyer, which appeared to be the cai^ffiae end of the ato* 
macli, aiab eahibited aoFOfal large, inegnlar, blade atreaks and patcfaee, 
prodnoed by the eKtnnraaatiott of blood on the liUooB ooaty and in its 
iiibetancoj and aooompanied in one or two placea with partial removal of 
that ooal. 

* The aecond portion of the atomacfa showed one or two eaun'paftdie% 
like thoae jnat detcribed. Ita villoiu coat waa intoapened with a few 
greyish and brighter yellow particles of agglomerated powder. One- of 
the yellow particles, with a small portion of the stomach aronnd it, 
Canned the contents of die piIl«box. This portide was imbedded in n 
csrity in the ▼illoos ooat, and adhered very firmly. It waa so small, 
Ihnit I hare not been able to ascartain ita nature with precision; bnt the 
OKperiments I hare made, lead me to think it was, in part at kasty ihe 
anlphwet of anenic 
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♦ Hm AioiIhihiii WM Biiad kaJBtmUtfvMkmkm nwHwiil paitkhi 
of m aninte grey powdor. A* llie bMt laadiad of aaoertemiiig ilie i»^ 
tore of tlMM pflrtichB, I iiAJeetod tin tMM of tho i^^ 

tiM adhering powder, to enalyeie ; aad I d i eeo v wd. uaooe, ihoagh not 
*«ry distino^ of tho ptoeenoe of oadde of aneoic 

* No. 2, wM m bkdder contnaiog e c roial fingninle of ik reBanfaig 
small inteetiiies. They pnaented very iieaily the aametppaamnesoallrt 
dnodenuu I did mot aifetenipl to diwov«r whother amebic wm pnabat 
in diem, as the raaah of the analyaia of the ikediennn cw i f in oed m^ 
d|ai k waa not likely I ehirald have dje c o m e abd asoea Ahi imp arfae t ta* 
€88 of it, and its existence in the stoflttch had been piuwul eathfaeietily^ 

*')&>• L was n botde contafaMbg two fiagmantsof the etfmU emdkm 
€olL lUs part of the iaiaatine was aot mote deoaysd thaii Ae task 
It did not present any qipaacanoa of water* It waspskrthan thoamaU 
intsstinesy and therafao waa piolwbiy less Tsscnkr at the tiaae of daalk 

< The chemical enoninslion of No. S. sad 4L I have not nndartaiwiBj 
tfnoe, so far aa I ^onoeirei it is mrnecs i Baiy - Bat I ham ps a ae n e d 
Iham earalnlly, m ease the asedioal gentlemen of Dnndee era acqua in ted 
siith any season which may Tender an analysis of them neoeasary* 
- ' Aa the papers sent me da not «8ntiaa aayof the ayuptoma mder 
which the woman died, or the state of the dead body generally, m da^ 
feided opiainn can fastdly be given on the cause joi death* 
. ' Bnt the appearances m her stomach marked tfaas #» and the deteo* 
turn of oaada of ansnie in ila oantenta, aoe iqpiite adequate to aeooont far 
death, and aatisfy us that the poison was introdnoed into the stomach 
dniing^life ; that ihe waoum had ia all probability Hvsd loager than a 
day afterwasde ; and that it was haidly poariUe aha oaaU ever faafat»» 
eororad ivom the effects of the peiaon. 

' < As to the preeenoe of enlphoret of areeaic in the atomach, whieh I 
eonaidar probable, this may hmna arisen either from ^ adadnistratioa of 
orpiannt, oa of kug s yeUow ; or from Ae action of antidotas on the 
oxide ; or from the acdon of a gas sometimes diseagaged in the alimen<* 
tary canal during life^ os^well as after death. ' 

Dr Ramsay favoaght wknass a metallic crust, which he pat into a tnhe^ 
and, by applying heat, prodaood characteristic aneaioal crust; and, by 
the tether application of heat, distinct crystals of the oxide of ansnicb 
Had, after some preparatory steps, i4)plied the same test to the portiaas 
aent AH witaees's testi evantaally weve reductions ; exieept thet the 
amnunuacal nitrate of silrer was used as a trial test, and also incBcated 
die presence of arsenic 

. Crou-^xamimd by Jeffrbt^ — ^Heard Dr Jdmstcm state the seven 
Kqaid teste. * Were they sufficient ? ' Singly they wen not, but taken 
togedier, they were. There was no odier snbstaace which would give 
the same sacceseire appcarences widi aU the tests* Not acquainted with 
any coadiiaationf of «ufaatanoea which cookl; )ntt it wouldseqaue a Tsry 
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widg mm m l^hn tf ttw wlwfa ifid of ChcAiiilry f wy tfcht h twa ttt|kw- 
alUe* Soneof tlMMtettiiiotMiimohraliadoiiunrwfermeri 
too nradi alilk Salpliale of tapper not « tMt of anetde x the nitrate of 
■Ivor, with polMi preTUNialy odded to the suspected flldd^ snd the sol-^ 
pfavret of poiMB notTorjr good tisslB*-^the oibm good, and svlphttrettetf 
hy Aog i thobart, Ptodooedhelwiit one fiourtiiaiid hrifa grain in dAe 
iodB6tioai» indmth^f obont twiee es miRh in the oontents sent. Tho 
■mriKe crast, in m tube hronght hf Dr Ramsny, iras endentlf a emsf 
of nra a nk, jttdgmg hy its extcmai app«aani» . But Hs physical <pnlitieri 
■adesgv s nqM change .m ^kas SCBI0 imnoxppeufo to air. Employed 
acetic add m one instance to prove the matter afterwards reduced. ^TVibo 
fibefied on heio piodaoed and lAnlified.) Inside tnbe now broken, and 
the ii|BlalB less distinct tfasn they were. (The odier medical wito es sm 
agaia wtthdiow.) His opinion was, that the deceased died of arsenic 
The ay mptwue described by the w itne ss ea were fiach as afsenic prodn^ 
cm» altfaoogh other causes idght prodnoe Asm. Vomiting, pnr^ng, 
bmnig' pain, ddmt, voasfithig tiia liquids taken, and ezcessite prostr**' 
tisn of atraii^ftfa towards the dose. ' Was diera any thing in the conno 
of tlm aymitouis incoBsistenl with maenie being given on the Tuesday 
nighs?' Spolse donblmgly. lliought it possible, but improbable diai 
it had. His gronnda of saying so were^ that, from the evidence of the 
vazioos people about the house, she had not the violent symptoms usual-* 
ly produosd by a'lalhl dose of arseaie ; and partkidarly, thai she wa» 
able to take a hearty dinner on the Wednesday. His grounds for saying 
that it was possible were, Ist, that he knew that the symptoms of poi* 
soning by arsenie were liable to very striking varieties ; — sometimes no 
violent sympKMns at all; und, 2d, that, in Ins leacKng, he was acquaint^ 
with a case analogous, and hui one. In that case the patient todc ik 
heiiFty dinner atbout tiiree hours after, and the violent symptoms did not 
begin until five boon after tiiat. Tlie nature of the disease not*mett- 
Ifcmed. ft was a case fn Otfife, one of thehighest authorities. A 
person might live eight days^-^fot weeks^^-nay, even for years, it was 
said, after taking arsenic, and afterwards die. The common time was 
two or three days. If vomiting had Been proved to havfe taken place on 
Wednesday morning, timt would "do away witii one of tiie drcumstancet 
of improbability; but still it woidd be very remarlcable tiiat she took a 
hearty dumer twenty-four hours af^. Very possibly tiliere was a small 
dose on the Tuesday night; but, more probably, tiie fatal dose was taken 

later. (Lord JusHee CkrkJ}^* Was he aware that it was in evidence, 

> 

* I am requested by Dn Raniaay and Johnston to state, that the tests fonned 
with nitrate of silver and sulphate of copper (which gave fainter Indications) were 
used on the authority of Orfila— (Toxicologie G^n^rale, torn. i. p. 122, 1^3)— 
and thuk potass, is well as ammeoft, was employed in tfwse, and all the subsequent 
ag p e tim eate, as sMwitisl to the dscsai p ori t Mm of these mki^ and beace to theif 
iiXa» as testa of aneaic. 
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thai, aecordtng to Dr Taykr» Wlh tiM prtMner sad Um Jec M W c d tpohr 
•f the ▼omiting and odier symptomft haiviiig coameiieed on Tvmiaf ? * 
-^He was, but still remained of the same opinion ; becanse he thouf^ 
it very unlikely that she conld hare been labooring under the yioleni 
iympt<»ns of aisenio, without those about her being anrsre of it. 

(Bjf Jeffreif.)—The smalkst ftital dose he had heard of was sixty 
gnins, although probably a good deal less mi§^ do* An i^inioo 
faimded oa his knowledge of its mediciiwl efieetSy and the violent aymp 
toms that fi^owed any increase or excess. One grain would prabably 
be dangerous, on an empty stomal^; two eertainly unsafe) and four migiit 
be fatal. 

ISth, Tliere must have been half an ouncoy if it was aU arBenic in the 

glass* — < If Norrie had, that night, taken what she had described as 

thick and gritty, would there not have been violent effBCts ? '-^ Ans.) 

Did not understand how much she had taken . (Jiitfte C8M4)-* 

There was not a word about ^nOy, or what she took* (Jeffri^»)-^1M 

not cere ior the word gritty; she had taken enough to eniMe her to apeak 

of the taste. {JutHoe Ckrk) — ^There was not a woid of that in his 

notes. '(Jeffr^.)^-^Won\d tead his own notes to the Jury, and would 

fell them.that she did say so. Croi^'exemitmiian amimmdj-^* If she 

had taken any portion of a tea-spoonful of pore arsenic in water, wonld 

she have felt the wotm of it? ' — It would haeve produced very violevt 

efiects. Ptobably Wtvdea did not ^ of what she took on the Tuesday 

aight» 

(Lord Advocate.) — *■ If it was proved that she had thrown up between 

the Tuesday and Wednesday, would the symptoms account for deisth ? ' 

*— No ; in that caae, life was frequently p re s erve d by the contents of the 

stomach being vomited. Death occasioned by arsenic taken after t|io 

Tuesday— -administered) a&stated in his report^ more tfasaa day bifida 

(Lard Jutiice Clerkt) — * Suppose some arsenic to have been taken on 
Tuesday night, and some afterwards, would that have aoooonted for the 
symptoms ? —It would.^ 

(Lcrd Meadwfbanfu) — The nature of the foo4 taken would not make 
much difference. There waa no antidote. Some substances might alU^wrte 
it. Liquid food would do so ;^becanse it would tend more to bring the 
poison out of the stomach. Instances where the taate was acrid, where it 
was sweet — and he knew of one case in which it had no taste* . JDid 
not nnifonnly corrode the lips. Would not mix so readily with csator* 
oil ; but, when mixed, would be longer suspended. 

{By Jeffrey^ — Could not account few the bright yellow particles de- 
scribed in Report as being probably sulphuret of arsenic, in any other 
way than by a ch e m ical change in the stomach, by the action of sul« 
phuretted hydrogen gas. It would not act on the dry oxid; but the oxkl 
could not remain among the fluids of the stomach without being partly 
dissolved. That gas was conunon in the stomachs of the lower animala 
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in tk I wimMt Iw l h n^ht have farced a fwtmg^ hma lim odwr 



The decay was very eligfat, and that wee one evidence of the presence 
of ancnic This had been partaeolarly observed by the foreign writeisw 
la eonseqaence of each pnservatioB, anenic had been discoveied f ouv 
teen nonths after death. Six wedcs after, in this instance, he eTMinined^ 
and fiNDid that, while the bladder in which they were contaiaed 
was coverad with maggots and decayed, the stemach was eaftix^ Fraat 
the experiments of physiologists, death did not occur until part of the 
anenic was eat of the slomadi, and absoibed into the syrtem. {By 
Lord MBodtnohtrnk,) — ^His reason far thinking that the anMnic had been 
swallowed more than a day before death, was the presence of one pretty 
de^ vleer in the stomach. Frsm its appeaiaaoe, probably thirtynrix 
hons or two days- had intervened* King's yellow was a oompoaad of 
snlpfaar, anenic, and limO'Vi-very lighl^a solphMret of arsenic The 
action of the pare sn^faaret not so violent as that of the oxidew Mach 
the laiger qaantity in the stomach waa oxides {By .JlMO«i.)-^SvlpfaBr* 
etted hydragen was prodaoed by the decompositioa of animal maticii. 
These were very few kinds which woakl not produce it. The sulphur- 
etted faydrogen, in the lower indeetinee, might possibly enough bave 
Isand ita way into the stomach. 

Idfih^ Doctor Diekf of Dimififf, waa acquainted with the prisoner at the 
bar. A SBigeon, and kept drugs; but not an apothecary's shop. Hadnot 
attended prisoner's £unily for five or six years. A particolir acqaaJnlJ' 
anee of the fiunily. On Friday, 1st September, pannel came to l|is 
house. He happened to be oat ; and, on coming in» found her in the 
Utchen, walking up and down with a reticule in her hand ; and she intt 
mediately addressed him, * Yoa have forgot my poison for the rats. '— - 
(A/^aoess) ' What poison ? ' (She) ' The poison she had sent a mes* 
sage aboat, she was so annoyed with the rets. ' Witness asked her if 
she had cats. She replied, they had ; bat were not mach the better of 
dann. He then said he had nothing of the kind ; lnit> if it would oblige 
her, be would procure it for her. Went oat, haiviag an errand of his 
own, and adled at Mr Russell's, (druggist), and got about Ij- oa. It 
was not weighed. Witness made them write aramie on ope side> jmiofi 
on the other, and enclose it in a second paper, marked in the same aum^ 
ner. Tbk was aboat twelve o'clock. Ho next saw her about one 
o'clock, when she came in, and he with his own hand gave her the arsoo 
aic He knew it to be anenic She asked, * how she waa to use it? ' 
He told her to mix it with oatmeal and drippings. Told her it was 
anenic — ^poison — and to be very careful with it. She got a small laxa* 
tive, 20 grains of jalap and 5 of calomel-i-but no castor-oil. Heard of 
her being taken into custody on the 2d of October. Never concealed 
her having got arsenic, she asked it in such an open manner. 

Croto-examiMed by Cbdkiiavt.— Most of witness's family were then 
preaeat. It was to his eldest daughter a message had been given. She 
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vxpveflsed regret vt haring fdrgot it. Had known paimel for forty 
years. < Was she of a humane character ?' Always oonaiderad her an; 
never heard any thing to the eontrary. She was very liberal in ^giving 
any thing that.was wanted by him for ina patients in her neighbewfaoDd^ 
She was sabject tohyBteiiay and hehad seen her aererely a£feoted«^a ^ood 
many years bacl&— 4welve yeais. She gsre die xNider for the anenc on 
Jthe 2l8t Angiut, and was to bein Doadee on the Friday following ; Imt 
did not come till the Friday alter the 1st September. Had not aold lier 
any castoroiL 

Hth, Mr Busseily drnj^^ist, Dmideetgave aame oxide of arasnic to Dr 
Didc last antnmn, one onnce, marked araenic and poiflon» on the laa of 
Septonber. 

Idthy Margaret Joktubony or JcXk^^ widow e€ John Jailyy dingiiaty 
Mnrrsy-gate, of Dundee, remensbered the pannel cotniiigy not vary long 
hefore she waa taken vp, to ask adnoe for henel^ Wifaaas gawnmraided 
aaator-oiL She and ahe had taken that without efteu Waa there naddng 
else that would do? Witneas said, there were other purgaliiw a, b«i no« 
tiling that would do so well. I^e had an ounce of caator-oiL 
' 16th, Margaret Karr^ ot SmiAy wife of John Sndth, fomer a* Dodd, 
WM at I)ensid9 soon after M^Bigaiet Warden'a death. . On d» Salutdsy, 
asked Mrs Smith if it was the ferer she had died of? She aaid.it waa. 
^d she had given her nothing but castoiwiE, and that k was on the 
Tuesday night. Spoke about her having been in ike foaaily way^-«iy« 
ing abe had heard it, but did not believe it. Hie body waa a little Uoa, 
but every corpse had its own colour. Witiotaas's 'husband was panneVs 
brether. Mm Smidi said, that the Doctor had tdd her that allthat died 
of that fever were of that o^our. Said she waa not ao bad ef the co* 
louF that day, as the day before ^e died. Tba Doctor told her, aha 
said, that if the colour waa bad that day, it wouM be worse the next. 

Vro88-€aBaimntd^^T\^fee was a typhus fever going abovl at that tkne. 
Was sent for at niae o'dock of the Sanday night, (the day befare Mn 
fimidi was exan^ed^ and taken into custody), because she waa aaken 
badlyi She todttld not speak, to tell her what waa the matter. It waa 
faervdua — hjnsteiica — ^veryiU, 'fitness stayed till nftae^ the Mondby 
teeming, when dhe was a little better, but still in bed. Had known her 
BO affected befot«, and carried out of chui«h. The aMaite allbctad her 
teind — ^made her ins^tdbloi Remembered once ipHmi sha waa canied 
out of chureh, that she thought she had been at hdtkicL Had saen the e^ 
fecte remain to the second day. It was a bad fit on die Sunday night. 
On the Monday motning her mind was in a very oonfoa^ and unsettled 
Btate. 

(jBJy Lord Advocate.)-— On tliese occasions she was equadly eon* 
fused on every subject. 

17th, Thomas BrowHy past 12 yean old, sworn, was a herd at Denside. 
-Was there from two months before Whitsunday to Martinmas. Slept 
in the botliy. Was never disturbed by rats there. Never heard any in 



Feb. 1827. . BfURpEiu 1 13 

tlitfkft«bo«6|t. N«Mr <|kw imyin the b]nPQ» Nev«r eoiopUned of rats 
lo hw miiliiais. KHfiV Murgiiket WiuMle^. Haid newuiy ocmvenatioa 
with l^r f^MNit «menie. Wm Ae only boy a)Kmt die town. Nevi^ saw 
isy tUng like meal lyisf aboat iIm l<rfk» nor on the cra^ of the walK 
Smr a dead nt in the ham oaoe. 

18di, JUji ^laM^&nn-eerTaiit at Demde^ law Mai^net Warden o« 
the Taeaday before she waa taken ill. ShehnikedjaBtaBngaal, Knew 
nodifleienceeolw* She Iraa fbridag oom. Did not receUeet of seeing 
aay lala lael amalmar. Meter complained el rite lo hie miBtreas. Slept 
hi the bothy. Heard a wme ift the laft abeve^ which he toepeeted to be 
lali. Hend it often in tanunct* Never heard of aneaic being bid; 
Mr of any wamiag hamg giiwH by Mn 8mA to the eenraato. Never 
taw any dead lala hefoe Warden'a death. 

Cro Bi fWCTMiimrf jy Mbmibb. — Saw nts in great nnmbcrey winter be- 
fore hati in dbe alaUe and hfrea. The he tt e *ha»e«i waa nmch destroy* 
ed by them. Ahont Whttaanlay last it was. Did not bear of any 
thing bang done. There waa a hole eto|vped np, but did net recollect 
of any other steps being taken. It wis opposite the faalhy loft. Heard 
Mrs Smith bay that nany of thp ehirliehB had diad^ md that Aethonght 
tha 



[The honn Apyocate here moved that the declarations 
abould be read. 

Lord Juctic^ Qubuk^-^Ab the objection taken was to their 
admissibiUtyt this waa the proper time to bring evidence in 
eupport of it. If it had been to the credibility, otherwise. 

1st Witness, Mr Alexander^ snjgeon» Dundee, attmided the prisoner's 
bmily. Saw her the flight before she was examined. Was called up 
in a great hnny, and rode to Dundee. Arrived between twelve and one. 
Foond her in bed, ifi a state of stupor and insensibility, unable to speak, 
or in any way to comawnicate the nature of her oemplaints. She was 
very incoherent when she recovered her spirits. Even at five, when he 
left her, she was far from recovered- She looked likea pcnon recovered 
from a fit of epilefwy. It was a violent nervous attack. Gave her an- 
tispasmo^Gs. At that tini^ she was talking of persons as present who 
were not. Certainly at that time she was not in a state to be examined. 
Very various the periods of continuance. Som^etimes forty-eight hours. 
The recovery generally gradual, so that a person might be so far resto- 
red, as not to mistake illusions for realities, and yet very far from well. 
Me^t saw her m jail fl^ Dundee that evening. She was stiUvery imper- 
fectly recovered, and had a very indistinct recollection :of whal; had hap« 
pened. Loss of memory was one <>f the. sympto^iA. - Beoent circum- 
stances were very imperfectly remembered. Saw her afterwards in jail, 
and knew that Dr Crichton also attended her. Heard that she had got 
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ft fngkt from ft gnudchSd meetiflg^ wtth ait bcMmA. Hyilerift often 
Gonnected with tho iiregolbritylo wUcb ahe wm mibjeet. CertMily not 
hifl opittioB, that ahe could hftt^ lieen perfedlf, or aofar tecorerad in tho 
intenraly as to be able to give a distinGt opmion on any sobjeot, or aanrer 
queatioiiB properly that day. (By Lord Aovocatk.) — ^Accoffdng to hm 
experience ahe mnat hare been in a irery unfit atato to be examined all 
thai day. * As ft medical man, coold he aaj that it iraa impoanbla? 
In her particnlar caae, thoogfaf it waa. (By Lord JvaTics-CLnRK*) — 
* Waa she kbeiftring nnder hyaterift at ftfe in the mornings of Monday? ' 
It might peihape be called hyateria. It^waa a aevere nenrona atfadc, and 
ahe waa adll labomig nnder itn Clanuny perapiratioik— Low and op« 
preated poker Wheo ui l waa \tfft her, die palaation waa nearly regular. 
Above 70. Adndniatered aromatic apirit of amraonift and tinctore off 
lavender, whiA he took with him, aa the aerrant deacrihed to a certain 
extent die etaCe in which she waa, and he waa awava ahe waa sidiject to 
attacks of that kind. The aenrant waa in great alarm, and afinid she 
would be gone betoe he arrived. Never aaw her so- ill beftte. Had 
attended her for five er m yeaia back* 

2d, Mr Cfnekton^ amgeon, Dundee^ visited die pamiel m jail to- 
wards beginning of December last Found her aareaming aa if in great 
pain, and people holding her and applying hot dotha. If it was to have 
ft name, would call it i^olent hysteria, bordering upon epilepsy. Saw 
her on die Thursday, Friday, and Saturday following. It was not until 
die Sunday (the fourth day after) that he could depend upon her an- 
swers — ^not diat she was mable, but ahe required to be reused. 

Crotf-examinefL — Her pulse was radier low and kmgnid. CouM not 
judge of the state of her skin, for she waa in a stew widi boiling water. 
After that she would answer some questions distinctly enough. At other 
times wandered. At one dme she was delirious ; so that even when she 
made a distinct answer, he could not rely on it. [Menzibs stated, that 
there were notes drawn up by Dr Crichton on die 1 6th of her state on 
the 7th, 8th, and 9th. Mig^t diey be produced ? — It was not allowed, 
as they were drawn up from memory, and at intervals.^ 

Sdy Mrs Makolmy a sister of die panneT. Saw her at eleven of the 
Monday forenoon, m bed, very ill widi hysterics — ^not sensible. Spoke 
to witness aa one of her own children, and called her husband witness's 
father — ^fainted dunce-— 44 years of age. 

CraM-emmmedU- Did not tell Dr Johnston, as she had often seen 
her as 01. 

jEFFREt. — Thftt was their cftse against the admiasibili^ of 
her declarations. 
The Lord Adtocate called, 

Itiy James Yeamen, Esq. younger of Affleck ^\^tiless, a Magistrate 

of the county of Forfar^ waa at Denaide on the Monday morning, and at 
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Ecnr-Bule Home when tbe d^bnrtian mm taken. Hie paanel qipecr- 
ed porfectly ooUacted. Her hvaiboiid mm present. No objection was 
made. Witneaa thoog^ her q;iute fit to be examined. She became agi- 
taled in anawering one qnettioii. (Shown ihe paaaage formerly mnked) 
—it was at that paasac!^ Hiey got some cold water, and she iteyived. 
Thought it wasxead orer to her, as written down, and that she then grew 
agitated. Wodd have objectedt if he had thought her tmfit to be exi^ 
mined. Certainly thoog^ the Illness occasioned by Ae foestHm that 
was pat. 

2d, PairiA M*Sia^, messenger. 

. •« 

tCoc&Bi7EN ob)ect«d.«<-He luid b^ea eiii|f]^ to.tabepfe- 
togBoAona in the case. By his answen to Boine ^ueetioiiB 
which ^v^rethen put, it iq^peaved that .he had been prcMiit 
when some of the witnesses were precognosoed, and had pro- 
cured information for the Frocurator^fiscaL 

LoBi> Advocate* — ^Admitting that he was an agent, he was 
now to be examined merely as to dedarations whichy in his 
ofilcial capacity, he hdd atithentfcated. ' - ^ 

Jeftret. — That narrowed the qtiestlon. TS he was to tife 
examined merely as to what took place during an examination 
tvhich he attested with hiar sfignature, he would not press his 
objection. But would resist any attempt to put ^(iiestions as 
to any thing antecedent]! ^ 

She was quite collecfed tifl the last qties/jfioiT. She Was then agitated* 
and again when she signed. (This closed the endiBnoe on both aide^ 
m regard to the declarations.) 

Jeffrey. — With great submission, conceived that, unde^ 
the circumstances In which they were proved to have been 
emitted, the declarations were not receivable. There Wds di- 
verse and discordant evidence indeed, of the stat^ 6f her mind stt 
the time. But, taken together, the testimonies were reconcile- 
able, and to be reconciledf by giving credit to the witnesses 
ealkd on his side. They spol|:e from their own knowledge, 
while the others were strangers^ and unacquainted with her 
habits and ecmstitution. (After reci^itulating the evidence ad- 
daced.) Tbsre was certainly an irregularity in reading over 
the declaration befiore she was recovered, and without saying 
any thing of the propriety of what die lawyers 6£ diffirrent coun- 
tries have difiei^d about, stated it ns a' certabi proposition, th^t 
in this country the slightest exception was sufficient to throw 
aside this very painful sort of pvoof^ If a dottbt could be raid- 
ed, of the calmness and fitnetsof her 'mind on so momentous 
*tin occasion, it wotild be inost covtraify* to the gefittis and spistt 

h2 
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of our laWy to press her declaration agrfnst her. t^ was de- 
ficient both In physical and moral vigour — and any other time 
would haye done as welt T^e apparent coolness and collec- 
tedne^s wi^h wh\ch ^be answer^ wi^s quite consistent with 
Dr.Crkhton'3 ^yidence. . There was ^uiiie suQicient to enLcIud^ 
this 199^ Wg^<HQU9 VjkX of e\idenpe in a case of life and, death. 
horn 4VW^ 9W1AK,— TTi^ prisoner h^d becA allowed 
every opportunity of bringing forward her prooC Af^r the 
whole that had been led, and thft iogeniQVS' wgum^ni at the 
Bar, it was the opinion of the whole Court, that it was impos- 
ribleto ^ptevaH^tjm auiawi^ ham ffoing Uk (he^Juiy* They 
wottUI}ud|g»^tec»ediUli^. Pr Cbriiitiswi'is Qvideoctwa^ 
totally wioi wu it ftol i witii4he fMntiwu. cOtfefitim m^^eU^.^ 
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Dedaradons read. 

FiRsj Deolaratxok. 

Ctalakr 1920.4.^ prQ9e9«0 pf Qhi^pher KeiT^ (Is^ (|M 
Snhd^liltei^^ 4p4 DmAn^ dkuicjt of JForJpnhinv— 

< AfpMieA Ntoqr IQiir, wU» ^ DavM Sa^Ui, fimer «i Dmicfe. i» 
thepiririi«i(M9i;pliii^ 5i4N»MW(f'mo^ i^dai^ TVii 4i9 iv about 
forty-two ynn of age : Ihat tlie had a servant muned Margaiei War* 
4«qb who 4M^^ ift Dcvnd^ «1K the ovemng of Friday the 8th day of Sep- 
^^9h«r.Ul|t«.i|bg»t Mf Vk ^offf ahfir wp </elock in the evening: That 
Maigarat Warden became unwell about uudrng^t^ as ahe thia^ ia the 
ai||ht belwaon Toeaday the 5th and W^eaday the 6th of Septea«her : 
Th|$ at dapr-U|:fa|| on Friday moiuiag, the declaiaiit aeat notice of the 
firra iUneaitOk Dr Taylor at Brodghty Ferry : That both oa Weduaaday 
and llmiada^i aod until about one o'clodc on Friday, the giil vomited 
aad pfiuged much ; That :die dedanmt and Jean Norrie» the fellow-eer- 
vant, aat up with the giri on the night between Tfauiaday and Fridi^ : 
That the giri did not appear to be aenaible during Tfauraday, ler ahe did 
not appear to know the declarant or her daaghter ; but oecaaaa ua My aftu 
knew tfaoae who were about her : That on Friday ahe Imew her mother; 
named her aometimaa, and aaked her to look if the doolor waa oaaung: : 
That the deceaaed had a Aortneaa of lueatk divnig all tl^ time dia maa 
hi Ae dedaranit^a aervieoy and waa aemelhuea aaaayfiBom har imaiee aa 
unwell: That the deelaiairt did not Imaw |ny iWag partionhpr i^ 
ceaaad*8 fliale ofhealth, paevioua to her heeeiving^ unwell aa bef^ ded^^ 
to^^exoept that ahehadgeaaniliy mow diOddtimbraaAiagjiawat^M^ 
time; aadt^daclaiantthoagfataheihadlaonejdiflkillty mlnr^a^^ 
faig the preeeding week: That Ae deaeaied waa employed at ha^ uaufl 
mrmk on Friday betee ahe became niwel) ebMt W^is^i m besfive de< 
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dared to : That the declarant was in the hoaae nHien Dr Taylor came to 
▼iait the girl on the day on which she died : That the declarant took Dr 
Taylor into the parlonr when he ciune into ihd hottse, heftm he «sw the 
girl, and asked him whether he knew the giil? attd toM hiikiof her Mati6 : 
That the declarant asked him to endeavour to ascertain if ilM ^rtVi Witn 
child, for the girl was radier of \tM^ ehitfai^tet-: Thai the did niyt My to 
Dr Tajrlor thai she tho^t the ghl dying : UttA she did hik My $bxf 
thing to Dr Taylor as to &e likelihood of (b6 Wmitfai^ Mid fMBlighlg, 
to whidi the girl was then snbjeei, ctfrytng ttf the cMM> tf tM^ wM 
one ; nor did die pnt any question to hfaxi Tt^itttdilig Ae ^didHBiy of 
such a reiralt : tW the declarant did not Sttspoct oi^ hdBete thai Ae 
girl was widi child ; nor liad sho drdr hoird luiy mMbtir tiiat Ae was so 
hefore ^ gixl*s deadi : Tliat the giifl wtts AWfty Itotti htt M¥feo ahMI 
die beginmng of harresty iii hei' inoth^V hoits<k» uiweB ; and Ae de« 
clarant called aft tho honso to see her, and nho then inqnixtsd at her mo^ 
ther whM coold bo the ttAltef with hOr, Mid ikrhedmr she tfaoli^ Oat 
she win with diild ? that, about a fortnight before the g|M became 
onwell, the declarant gavo to her a dose of ctagMt tSL Wbi« goitag to 
bed: That she gare her ahothor dose of 6BAtor Oil ehfatdr tti ttife tsVenfaig 
of Monday the 4th of Septeittber, or on the evening tif Tnesday the 
5ili-^he is not sure Which ; but she ftinks Vt was MofHtay n^l That 
it was administered among some *^ lo^ngier ^vHne,** in « drain ghM or a 
tombler: That the decUirant bonght the ciMtor oQ on the fHday imme- 
diately preceding the girrs death s Tlal die bOoght it ont of the shop 
of Mn Jolly, druggist in Dundee ; and wiiM stapfdied with it by Mm 
Jolly henelf, or at least in her ptieseiloe : Tliai the deekkaiit boe^t al ' 
the same dme, some ** ametta *^ for dyeing, itfid sOnte Iniistiird, but no- 
dung else: That Jean Nonrie was present when the castoir oil waa ad- 
nunistered ; but no other person was present : Thai the dechttaiit never 
had any poisonous artide dioittt her house, lb her knowledge— except 
diat persona have been employed to pnt ftwvy IMS ; but die declarant 
had no knowledge of the means diey used; aild if atiy poisonous artacles 
Were used by diem they furnished it theknMlvea ; and the dedaiant and 
her fimdly had nodiing to do with it: That the lest time any person waa 
employed at Dendde putdng away rats, wl» about two yean ago : That 
the declarant has been in the pnicdce of getting druggkts goods horn 
Mr Alexander, surgeon, Dundee; but she has no recollection of getting 
any soch artide from any other petson but Mr Alexander and Mn JoU 
ly: That die declarant got no drug, or other todi article, from any odier 
person than Mm Jolly, on the Friday preoecHng die deadi of the gtri.^ 
' All whidi she dedares to be trudu 

(Signed) < Mart Sldih. 

' Chris. Kbbk.* 
* This is th^ pisiage particularised in Uis evidence of Mshts Kenri Baxter, and 



118 MUROfiR. 

Second Declaration. 

^MDimdeef tbeSdday^ October 1826.— In presence of ChrisUH 
phar Keir, Esq. one of the Sheriff-substitates for tbe Dundee diBtzict 
of ForfiEa«hire»— 

* Appeared Mary Elder, or Smith,, present prisoner in the tolbooth of 
Dundee ; and the dedaxadon emitted by her on the 2d day of Oc^bec 
cunenty in presence of the said Sheriff^nbstitutey having been read to 
her, she adheres thereto, with thia explanation : — ^lliat she now recollects 
that aha got from Mr William Dick, surgeon in Dundee, on the Friday 
immediately preceding Margaret Warden's death, something to put away 
rats; That, about a fortnight before that time, Mr Dick's dan§^ten, 
three in number, were at Denside ; and the dedaraat asked them to say 
to their father, that she wished he would give her something to put away 
the cats from Denside ; and when she waa in Dundee, shogot some- 
thing .from him iipoo the sfjd Friday immediately preceding Mar* 
garet Warden's death, for that purpose, Dedives, Tliat* with this ezpla- 
liatioiv she iidherjss to lier, said declaration ; and she has no other addi« 
tion to make thereto, <Mr fdteratioii to make thereon* Dediures, That afae 
had no recoHec^on of this circqmsttnpe at the tiipe whei^ she. emitted 
her declsKatlon ; but she recoQected it after she was brought to prison 
last m^t I and sho then told her son that the had somethiiig fiprther to 
communicate* And being interrogated, declares, That she did not me4- 
tion, either to Mr Dick or to his dangfaten, any particular thing that she 
wanted^ but only asked for something that would put away, the rats, 
Deckures, That she is not^snre whether it was Mr Dick himself, or his 
wife, who gave her the article to put away the rats ; but she is sure that 
she was not told by either of them what the article waa^at least she 
does not think she was told; That she was not told that it was poison, 
so far as she remembers ; and she cannot say whether " poison " was 
ivritten upon it or not ; Tb^t there waa some writing on it ; but she 
does not know what it was. Interrogated specially, Whether the de« 
clarant asked Dr Dick to give her arsenic on the Friday before declared 
to? Declares, That she did not* Interrogated, What sha did with the 
prtide she got from Dr Dick ? Declares, That Mrs Dick recommended 
to her to put it into the holes and praps of the walk; and she put it, on 
Monday, into the holes and craps in a loft above the bothies Tliat Mar^ 
^;aret Warden was present in the kitchen when the declarant got a pUite 
to mix it with meal ; but nobody else was present when the declarant 
jwas employed in disposing of the artiele : That tlie declarant did not 
tell Jean Norrie of haying got the article, or what she had done with it ; 
nor, so £9r as she ^ knows, did any other of the servants know of it : 
That DeQside is very much infested with rats : That^ on going into the 
byre, a ^ve like a ^rove of cattle may be seen; That the servants 
complain that they are disturbed by them in their beds. All vrU(;k ^ 
declares to be trttth*' 



r 



Feb. 18S7. mtedks. 119 



CaIB VOB TRB DSFBHCl. 



lal Wkmm, JBm DUk, dw^iter of Mr Dick, mrngBon, Dundee. 
Mmmt's daagiilfln wive fomedy boarded in her fittfaer's boaae. F^ 
m Tint at Denude^ whh her uBtarB Eliiabelh and Gtmoei abont the Slst 
of Aigaet last* B^mamad all ni^ Mx% South (her two danghten, 
witnen*8 aistert, and Jean Norrie and Maigaret Warden bdng aU pre- 
•aent in the kkchen) aakad her, if ahe vonld be ao good aa dorire her 
Mher to make np aome povrder far the rafts, and ahe ironld call for it 
OB die Aiday after, lliey oooU all hev dus. She eame to Dundee 
tiia aecend Friday. After that^ and in witneas's presence, asked her for 
the poisoo. Witness nnderrtood she had got it, bat did not see it. 

8d, CAyms DM the same. 

34 Jmdmo iifMrray, lat-calcher, was first at Denside abont three 
yasn and m half ago, in the wqr vf boainess— being employed to des- 
trayiats. Left some miied 19 medicine for them, in case they should 
retnnk It consisted of oatmeal, armnic, and aniwed. Was there again 
abont m year ami m half ago— in the —"hf**"' of 1825. Found vermin at 
ihe mil, and laid poison for them. Mia Smith was complaining of rats 
then, sad he left some mors of the same stuff with her. Passed the 
ftna amce, but did not call piafsmtnaslly. Was at Denside Sunday was 
e^^ days, fai consefoenco of an advertisement in the Courant. There 
were ihe^wmaU Uaek Sooi$ rai and mtos there. The null (of Afleck), 
idiere he fo r me r ly was enqployed to kiU rennin, about a mile and a half 
60m Denride. Ooenpied by Mr Smith or his aon. 

Cro$$'examimed, Had been in the habit of learing medicine behind, 
when he thought he could do it with safety. Mr Smith was with him 
when he looked for the caU the other day. Did not see the rafts, but 
eouM testily firom the dang that they were there, and of the above spe- 



4th, ifUfer, foreman at Denude, mairied to a dang^iter of 

4e Smiths. Had aeen rats in die stable and bothy. Could not recollect 
of seeing any aince Whitsunday. Killed one at Denside, after Marga- 
Yet Wvden*8 deaA. Saw Mrs Smith looking about the craps of the 
wan in the bothy. She had a besom in her hand. Did not ask witnem 

to put any thing there. 

CnMsf^eMMiMMl.— Waa in the bothy some days after she was artest- 
ed. Thomas Smith (her son) took him up to show him something in 
the crap of the walL 

5th, WiUkm Stoddarty wright, an elder of the parish. Was about 
Dennde in June hist. Had some ofmyersatiOn with Mrs and Mr Smith 
about Vermin. She said that the cheese (they were at dinner) was eat 
by vermin, and she would need some medicine, or the rats would be 
back— trhat the man had left was spoilt.-*^ of June. 

6tb, Agnu Gruar, sister of Ann Gn«ar.— Resided last harvest at 
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Denmde. Knew Mai^garet Warden. She waa Bhearing with wittieas 
and her sister on the Monday before her distress. Said * she was not 
able for her work^ die would leave Diopnidey wad did Hot knaw wfaMe to 
^ ' — Said ' she wMd bot go t» her AiolfaBr's^ Ivr liie laaltine ri» wis 
there aha waa pat to the dfaor^ ' Said * aha i^MAyfAmmtd iU md to 
henelf.' Whness's alrtar bid her hold Ii4ir «bag«a^< she i#piied» ' hot 
I wilL' She said this in a very iaiio«i mimutk 

Chxm-^mmmaL^^WhTiem w«nt to DanAAe m a aemail at Martia- 
maslaat. Warden was greetiag ili^e shd wm saying ao. ShewaaTary 
passionate. WitneaA never meniiondd tlas to any ana hot faertrisler. 
They had been shearing, and were reating thaaiBelvea. Saw fav apcak- 
ing to Mary Napier too. 

7th, Aim Lees.— Wba m service at Deasida iik 1886. L«a it m 
January 1826'. Renieilibei«d a rat-catcher biing ihen^ and laai^ atane 
poisoa far mice. Saw it in a prebs anoe* Biaifaivt .Waiden was tliaie 
when witness came away. Knewthat siMindaoliikl. Had acontanalian 
with her about her first child, jnat wliea aba was leavioqg ike f laoaw She 
said — *if it were ever to happen agai%sha wonld put riw«y wi' hefaal'-*- 
woutd poison herself rather then be mad aa aha had beeil used by her 
mollier and brothers. * Witness said il'waa an awia' ffaaog to apeak that 
way, for the best of folka might get into » aottpa of that kind. ' She re- 
peated, * that she conid aot reniain in the world to ha used so. ' 

8th, Witaeasy Mrs M'HaffU, widow of WOliam dPHaffie, 4 wfi^t 
in Paisley. Knew Margaret Wardea. Was at Qenaide two or three 
weeks before her death. Got loggings there, and alep^ in the ban. 
Mai^garet went with her to show her to it. It was dferk. She caitfed a 
lantern. Asked witoees to ^leak to her^hoiat into teaia, and began, 
' What wilt I do, Mary ? * — wdnt on to aay» Aat sfaa tctald Bfot go btek 
to her mother's, after the way she had baan oaad last tinrt ; thatahe had 
got gross usage from her brothers, and from her mother, last time ahe 
'was in the sa^ie way. Witness replied, ^ that a mother'a heaft was 
always kind, and advised her to go badu' She aaid, < thal» htofore she 
woold be handled as she had been, she woidd pot an and to herself and 
iL ' Witness took her hand, and said, < Maigaret, ftr God'a sake^ hold 
your tongue. I am a mother of a fiuuly-^^do not think of sodi a liung, 
for that destroys both sonl and body. ' Then mdviaed her to tell aom^ 
body her situation. Deceaaed took both her hands in her'a, and said, 
' If I thought you woold tell my aitoatioii to any body^ I woold pot an 
end to myself before to-morrow morning. ' Witneaa promised aot to 
tell. 

Cross-examined. — Originally baiongad to Dorafriea* Had been in 
many places since. Spld knittings and little things about the eoiintry. 
A little boy generally accompanied her. Waa freqoetitly at Densid^ 
and went generally at night, because diey did not tarn her awoy. Coukl 
not recollect to whom she first mentioned that convanaotion. It waa 
when they were talking about her death. 
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ed, < IKd * ftof ««M io Ufe alMip and idc Ibr ptfirtK? ' 



CLoftD AovocAis.— JV* the boy was not produced^ ol^aeied 
to what hb said bdng iraeeited. It was faeartoy. 

JfiFFRSTk->-MA s^ieeoh made by a persdn, when it cidtsrs into 
and makes part of a iiiict to be swonl to by another^ -was not 
heairsay. 

Lord Jusncis CififtK.— 4f the ^e^on vreke m&telj'^ 
* Did a boy come to buy poi^Dh? Wt might be allowed. Bu^ 
if they went a step Farther, and saki, * Did the boy say he came 
from Denside ? * — that was hearsay, and could not be allowed. 
—Witness recalled.] 

(podHwfn.) — ^Did a boy come to tlie shop to litty sniehSe? {An- 
swer.) A tioy came into die tjiop, and asked tor twopence worth of 
arsenic. He drd not get any. Wilnefis's Wifcy in witness'ii proBenee, 
Baid that he mnst have made a n^atake, that h mait hare been cream 
of tartar he was desired to get. (CbeUarrt.)^— Did Ae boy ask for 
anenic ^ain ? ( The Cotort) — TUs line of i n terroga li o n coald not be 
caitied toy fhrdii^. (OoeUara.)— If he was ekiHtled to pnt the question 
once, he might pnt It again^-repeated the qnestSon, and ca ntiou ed wit- 
ness not to say any thmg of where ' Ae boy siad he came from. 
(Witness.) He did not. TUs bapJMsned either on the Monday Or 
Taeeday of the week of Matgaret Warden's death. 

Cron-exandnecL — Denside farther from Dondee than Bnmghty Ibvy. 
The boy might be from twelre to fifteen years old. 

Ithh, 2> AjidrM f^ — Had paid mnch attentkm to diendcal hi- 
qniries. t>ld not think the liquid tests by siny nieans snfficient to detect 
arsenic Heard Dr Cbristison's report read, imd remembered dm pttxt 
relative to the sttlphuret of anenic Could scarcely tlimk it an admis- 
sible supposition that the oxide had been conrerted into the snlpfauret in 
the stomadi, by a chemical process after death. Not at aU common diSt 
the white oxide sold in the shops contained snlpfaoret. Examined a 
a parcel of 400 grains forwarded by Dr Alexander, tt £d not contafai 
any sulphuret. 

(Lard AdtHfcate.) — 3Chig*s yellow was solphuret of arseidc Con- 
sidered ihe metalRc tests mentioned in Dr Cteistlson's report suAdefit. 

(Lord Judice Cbgrk.)^^ What Was his opinion as to Oe sulphuret 
found in the Stomach— how did he account for lt?*>^T1iO«ght tt mtte 
probeble Aat it had been swallowed in that etat^,1than thai ft ^cMdd 
have been converted in ihe stomaij). Wished ibo fj^tpMn, that Ae White 
oxide, perse^mia withgreatdU&cuhy acted upon by salpharalled hydro- 
gen. 
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nth, Ikmd Jhutd, tfoAmsvfy ipoke to tU mMt fafdabad by 
hua for die esiieriBieiita bstitiited by Dn Jdmstoa aid Ranitty* 

ISthy Dr MaMtioihf phyneiaii in Ediiilnii]g^-»He»d the mdeaciB 
of the coQditioii oi the patient.— Heard the doee of the Tneeday de- 
«oribed»and the detail of the symptoms. Thought it ecaieely poawhle 
when he recollected the dmner she todc on Wednesday— that she had 
«wallawed arsenic on the Tuesday night. It would haya been a dread- 
ial dose, and mast Iultb been sooner followed by violent symptoms. 
Nonie would have felt a very acrid taste had there been anenic in the 
tea-spoon* As she did not spit it out, thovght that dedded symptoms 
of arsexiic would have been kindled np» if the fluid in (he glass had been 
.so coloured by anenic The edour of the body was nothtDg» Diseaaes 
of the lungs were lyt to produce similar diange. In the ordinary ooone of 
his practice, had often seen symptoms fully as violent as diose of the Wed« 
nesday, firom pregnancy, in that stage, alone. Symptoms of aiaenic aod 
dboleni morbus the same. Cholera common after very hot sonunen. It 
bad various periods. It waanonncommonthingfor penons todieofit, 
eveninthiaconnt^yintwoortfaiBedaya. Had seen daykfoUow in twelve 
bouTB. Had seen the disease both here and in foreign countries* Had 
sometimes oeea it prove fiital in (his country. Barring the evidence o^ 
vsenie, did, not consider the, appeaimncee deacribed in the first Report that 
had been ready worth one fwthing* Was particulariyinthehabitof en- 
mmiog dead bodies, and would not judge of *potismniem ' appearances 
ten (days after death* Even in three>th^ were often very doubtftd. The 
lather day had been appealed to; and, forty-eight hours after dissolutioi^ 
could not tell whether the appearances aroee from disease or from fost 
JBMTian change. 

CrosS'txaminetL — Cholera could not exist as^olera for fourteen days, 
and kill as choleras Once with his own eyes, in this country, saw a 
.man die of it in twelve hours. Had not attended much to medical ju- 
risprudence as to the chemical tests of arsenic His opinion, taking the 
evidence of arsenic for granted, was, that she died of arsenic 

Idth, Alexander Deam^ an elder of the parish of Monifieth, heard 
of Warden ^ death. Was present when she was disintened. Saw Mr 
and Mra Smith on that occasion, and had some convenation with them 
■ about it. Her husband niged her, if she had any hand in it, to tell, in 
order that she might be got away. She said she had not ;--that she 
was as innocent 9& either of them. There were jrumoum gomg about 
Jnr death; but witness had never heard Mrs Smith impeached. 

Cf«i»-€8romiiia2i--*Thi8 converaation was just at the time of the dis- 
interment on Saturday. Nothmg had then been said alraut anenic beii^ 
in tile fltomach of the deceased* 

14th, Mr Yeoman of Affleck (again awora). The Smiths had lived 
in hii neig^dKnufaood during the last twenty years. Considered the pri- 
soner, so for as he had any means of knowing, to be as respectable as 
any fonner'a wife thereabouts. Never beard of her being banh or cruel 
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on the contrar^T} she mii tHwuyu Uad mid beneficent to dioee around 
her. 
Tlue closed tbe evidence cm both ndee. 

The LoBD Adtocats.— Would most gladly have saved the 
Jury the trouble and fatigue of any remarks o^ tbe evidence. 
But as it was a case in which he concluded for a capital pu- 
nishment, and thought himself entitled to expect it, he felt 
that he was bound to call their attention to the leading circunip* 
stances that had been proved. It had afforded a feature un« 
exampled in the criminal juruqmidence of this country, and he 
would have deeply regretted^ if it could have been made to 
appear, under any view, that die pannel had sustained any in* 
jury in oonsequebce. So far from that bdng the case, nearly 
the whdb.of his pvoof was disclosed, and sihe was put in a si* 
tuatien to take advantage of that knowledge in the trial of to* 
day« The crime charged against the pannel was tbe most hei- 
nous in our law. It was the most premeditated~the most cruel 
kind of nMnfer, and of all others the most diffieult to be guard** 
ed against. It had been rare in Sootlaad,^ which was to be 
attributed to the nature and character of the people^ and to 
Juries having done their duty in the cases that had unfortu- 
nately occurred. The greater the ofience, the more satisfiie* 
tory ought to be the evidence. Yet in a case of this nature, it 
could not be otherwise than circumstantial. They would not 
of course be disposed to rely on his views. They would trust 
more to the direction of the Court, than either to his learned 
friends observations or bis own. 

. The first question was — Did Margaret Warden die of poi* 
son? (Here his Lordship went through the whole medical 
evidence that bore upon this part of the case.) Of this, there* 
fore, there could be no doubt. The second question was-— 
^ By whom was it administered? * And here, from the whole 
tenor of the defence, they must come to one of two eondu* 
eion»-^-either that she poisoned herself, or was poisoned by the 
prisoner at the bar. He would consider these propositions in 
their order, and endeavour to contrast the evidence relative to 
enclu Jean Nome unquestionably was their leading witness* 
Whether considering hef peculiar means of knowledge or the 
manner in which she gave her evidence, submitted it was wot- 
.thy of tbe greatest attention. The unfortunate girl was bet 
iriend and f^aw-Tservant, and she die only disinterested per* 
son then in the house with her. Nothing could be fiiircr than 
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tlia ^my. in whiefc the related -what she knew. There was na 
exaggeration — no wish to press any thing. Sie evidently en- 
deavoured to represent every ifriftuilstaBoe ^ it reafiy hftjppeki- 
ed. (Here noticed the leading facts to which she had sworn.) 
Tliey would pemiiriKy that on the Wednesday di^deeeated said, 
* Ob, what I haTs hidden Ihis day I ' abd thai dn the Thurs- 
day lAe was wofteb It was abd of importance^ as it aoel one 
pott tif tlie defawei to renieniter» that she oiied omstairtly for 
hermothei^andthAlshe eiqiresaedaiitiafiictioil^ ^kioked^eaaed 
KkC| * wlielt did Was i&fotmU'thal she had be&i sant for* A« 
bove allf thej would keep iti wiew the conversatioD that took 
place on her arrival^ fur it went to the very root of Ib6 eaoae. 
(Here repeated it' firbm Norrie'a evidence*) Two cither wit* 
nessea aiao spoke to it> ted to h^ vMher^ Affcer Norrie left 
them, she e^qNresdy aajd-*^^ Yes, toy miiitreMi gav^ me '—She 
cotdd not finish die aeiktenca at the tibnie* Her mother was 
vnable to ptit any fiurther <|liestion; abd that her ftditigs were 
tucb aa she dfeseHbcd) they wdttU easily bcfteve, from tier 9$- 
feetiag iqipetirttBoe while wider exittdtutton* Thoee expres- 
tkas were used by a penGb on deathbed^ ttnd who knew that 
die was dying>»'4ti the expressite langtaige of her motlier, 
she ^ took herselfibr death. ' If tbey were bdieved) ^«y ex- 
cluded aU idea o9 adf«murder. Ibr^ in these cireamataaces, 
and that aituieUioQ^ she dir^tly laid her death to her miatress's 
ehargew The reason assigned by Mn Wanft^ for her first 
^kmce,, was exti^mely natmtli vokd aiieh as remoi^ any of 
tfie swBpidon which m%ht have attached tofalsrin cootequence^ 
if that concealment of it had been left «mei^aia(ed«^— They 
Imd heaid from Dr Ckristfaod, that the nonH^qteat^anee oi 
early aymptokns did Hot ahtoltttely preclude tte posaibilify of 
poisdn oh Tuesd4y nighty But suppbsing Aat it dld^ attti it 
SMght bate been administered subscquenUy^^attd if Hi was, 
moat have been administered by the jpanud : for the deceased 
lyi^ in body and there being no poiaon of any af>rt in the 
bottsei euept in the paiinel's pdmMfuixm, tbeie iiras ad Ictnger 
any room-for supposing the posaibiKty cf her having taken it^ 
It wais admitted by thaipanwl that she gaveher MomOkbifi and 
it waa OQ the Thuradby, whM aha waa extremely ill, diat she 
told jber to be«|uiet» and wait to aee hoiir her jJhyAle *woi^ed.-^ 
Norrie* it wiaa trae^ did not see her ^vomitiag on tlie We^hiea^ 
dagr; hwttibn she ws at work all di^« Tliey kady howeifer, 
tha ^VkicDoe of Dr Taylor, that he wus told» bodi by the {Wb- 
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toel aad iiy tlie deoeiuied, litiit Ker Wnem dfllMl from AieTuas* 
day night, and was attended With ▼omiling^ purgitig» 8C0t 
lli^ would find thai repealed In her deekuration. They would 
reec^lect this, and they would also r^ooUei^t thai Dr CbiulMpn 
had said, that if tomiting was pronrad betweea the Ttie^jr 
and Wednesday, it would materirily alter Ihe opiauMi he had 
expressed. Non4e only said that the staff in the gkm was of 
a whitish colour. Tkt conclusion to whidi h^ would load theaai 
was supported by a number of Tiewa. Hiey would .first eon* 
sider die motives that led to the catastropheu They wcodd aea^ 
from the whole evidence, that Mrs Anith, notwkhatandingher 
after most suspicious deniris and eontradictioaa, was awave of 
Warden being w)^ child, and that flbe always looked mpan it 
as an event likely to fix disgrace upon her fiffiaily, and toeaccite 
the highest indignation in Ae mind of her hosbaadL They 
would recal the conversation Aat passed at Baldoyfa'^'*^ that 
she would have something for hei^^ be the cost whiit it would.' 
She wanted. In short, to procure abortion; and it waa top 
probable lliat the unfortunate girl had, in some degree^ lent 
herself to this wicked design. They would consider, as partip 
cutarly explanatory of the pannel's feelings, her comversatkm 
with Dr Taylor. The truth, therefore, probaibly was» that shie 
had been led on fVom one step U> another, till 9he at last, .in 
despair of accomplishing her puvpose dtherwfse^ perpatrated 
the crime of which she was accu^. Then the means of death 
were traced into her possession ; and that was a most material 
feature in every trial of this kind. The only cireomstance ill 
her &vour was the manner in which she apjdied fcxr the ar^ 
senic. But if there was no adequate reason foi^ obtainittg it, 
this would be of comparatively littie weight. This brought 
fliem to the question of die rats. — He had expect^ this pan 
of the exculpatory proof to be very overwhdlming. it had 
not turned oiit so. There was, first, the evidence of Andreir 
Murray. But the last time he was at Denude he did not seie 
any rats. He set out by sayhig that there-were ; but,' as the 
examiniition proceeded, it was discovered that he only sap- 
posed that they were on the premises— and his cause 6f know- 
ledge was 03 e^ttraordinary as the fecL He ktiew by the drop- 
pings that the place was infested by the * smoB Nadt ScotiUh 
rat* Now he was happy to- think— was Just ihformed'by his 
learned friend on his left hand — ^that this was a spedes becoMe 
extremely rare in this countJ^jTi and he wodfd have required 
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some better eindence of its existence, than that which had bee» 
adduced. There was next the 6on«4n»law» But he had seen 
none since Whitsunday, excq>t one he had killed since the 
jwnnel was taken up. If poison had been laid, the dog, th« 
eats, the chick^is, would have been shut up. But thejr wert 
not The whcde evidence^ on both sides, was contradictivry of 
her own declaration of their being there in dravesy and that 
the servants complained of them. Therefore, she purchased 
the arsenic without havii^ any real reason for doing so; and^ 
what was of still higher moment, she denied having had poison 
in her possession«-<-and they would immediately see under what 
circumstances she so far retracted that denial. — As to the kind 
of arsenic fimnd in the stomadi^ Dr Christi^on's Report left 
it m<Hre than problem^ical, that the sulphuret was actually 
present ; evtai if it was there, it was accounted for, either oir 
the theoiy of the oxide having suffered a change in the sto* 
mach, or by her having also administered some of that king's 
yellow which she had in the house. As to the pannel's decla- 
rations, without claimipg any credit for his conduct^ he hoped 
they would believe that he would not have put his duty in com« 
parison with the issue of this trial-— and that he never would 
have urged their being received in evidence, if he had thought 
there was any reason why he should refrain from doii^ sa 
Great and unusoai precautions had been taken. They had 
the evidence of Dr Johnston and of Mr Yeaman, in addition 
to that of Mr Kerr— and in opposition to the whole weight of 
testimony so respectable, they had that of a woman, Mrs 
MalcdUn, her sister-in-law, who spoke of her having had three 
fainting fits ; while Mr Alexander had doubtless taken upon 
himself to say .that it was impossible that^ in that day, she 
could have answered questions, while it was certain that she 
did ao with the greatest precision and collectedness. They 
would consider if that alone was to entitle them to disregard 
those declarations. Her first denial of her having had poiMMi 
in her possessi<m, and her retraction next day, when she must 
have had, and had, an opportunity of obtaining private infor- 
mation of the result of Mr Dick's examination, carried oonvlc- 

.tion to his mind of her guilt in the premises. Her conduct 
and conversation with Dr Taylor— her behaviour throughout— 

; I|er denial of &cts^-all seemed to lead irresistibly to the same 
conclusionf 

f. Would hi^teia to the other view— to that of the deceased 
having taken the poison at her 6wn hand. It was a thing rare 
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«-4ew)8s pethnps tmexfiiiipled«--for ftpersim in that fmk of 
lifey in thtft sitiiatioiiy to do so. Wilii aHH the finer feeUngs of 
those in different walks ct Kfe, and with the more dreadful^ 
b ecanse more severely ftlt conseqaenees of ezposore, it wonM 
be less extraordinary. Or if this unfortunate girl had bee» 
kmoeent up to tiiat time, and then, first surrounded with alt 
the shame aid terror of diseorery, it could not have been so 
in cre d i ble a fiurt as, under the* other cireumstances of her his^* 
tory, he submitted that it wasi It was necessary to find soma 
motire ; and the alleged crudty and hanhnese of her mother 
and brothen, would be urged as sufficiently accounting for it^ 
But th^ would judge firom the appearance of the mother, fron> 
her having always kept and cherished the first child, as well 
as firom their mutual feelings through the last dying scenes 
to which be allnded, whether it was at all prebsble that such 
dispositions existed on their part^ to drive her to that fiital tx^ 
tremity* 

This part of the defence rested chiefly on the two Griiart; and 
they, for reasons which he did not profess to understand, or to 
account for, did not disclose to any one those conversations, In 
which, according to them, she had announced that intention— 
not even when she was sufiering under the illness of which, if 
their story was true, they must have believed Aat they knew the 
cause. But, as he already said, all doobt was removed by her own 
dying declaration. It might, by possibility, be signed on the 
4)ther side, that the crime was only that of attempting to procure 
abortion. To this, without remin^ng them that tUs became 
Itself a capital crime, in the advanced stage of pregnane, when 
the child was alive-^the word arsenic waa alone a sufficient 
answer. No person could use it without a deadly purpo se ■ 
without knowing diat death would almost inevitably follow. 

jErFBBT.— -This case could never, under any view, be oon^ 
sidered but as one of a most painful and afflicting character. 
If proved, the paanel's guilt was of a most unpalliated kind. 
They would either return her to society as innocent^ or con* 
demn her to the'death as a most foul acid detestable murderesa 
It was altogether incredible, fvom its extreme atrocity. There 
was nomotive-^no provocation; and yet they were called upon 
to believe, that, under pretence of a^inistering relief, she in* 
flicted a death <if i^ony and torture^ and stood by, unmoved* 
while her helpless victim was descending into an unpitied grave. 
He was anxious to put them on their guard against jridding tq 
the honest indignation which imputed guilt like this was so apt 
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to ^tite. Tbeve wn$ na ^u^ebjrwbkli good mc»^vere:aoioftea 
burri^ into orroooons j«dgiiemto* It wb» a mUkr^ lauiible, 
lA9tiii€tiw iM»i& wbich rou^ t^^ humiA mind to indigiuH 
tiaB» en the bare mspicionofao enofoioua a oiimQ havui^heoD 
eimimittedyatidvlik&iindoUpyo^ Bui tbqr voiild 

fbrtify themsdres against thwifeling, and diapassioniriteljr wdj^ 
the evidesioe that was faefbre thanou In itself it vaa hardly a 
erediUe oase» whioh inVolTod ki Hsdf somaayuiiheatd of a^^ 
gravations. They should vatiier ding to any opposite aupposH 
tion, by 'whidb they might acrite at a more naiiural condnsion* 
His cHent not only an ordinarily good, and .BnUeni&bed 
character^ die' had appeared to bave been rather remarkable 
iur the ^i«^«<hm and liberality of her disposition ; whik the 
motiTe was so feeble^ that it could scaiedy ha^e excited the 
most iiardened crinanal to the perp^xation of .such an act 
8he had never shown any thing like hatred of the deoeased-r^ 
on the contrary had treated her always with a degree of &vour 
and prefeieneew'- Upon these parelinunaiy' facts, he would oon- 
tmdy Ihat they veee hardfy at Ubeity io suppose the possibiUiy 
ofthechai;^ 

But to proceed: And, first, of the chemical evidence. ' He 
did not deny Ihe.tralli of its infiarmationy but shoiild be cau« 
tiona of gtTing way to its fine drawn and d^fiault tesnlts. 
£Skolenk aaiftet waa. prewakirt at the time. Its symptums' were 
cdineident wkh tbose of a m« i fc» and there waa therefore no 
leason lor holding that the first symptons in her case mere 
dioae of poison* Nay, taking .them in dteir progress, till: they 
ended in death, ibere wns.nothing to exdude the belief of her 
ka^nagperidied under that disease^^xoeptiroin the after ana* 
jyde of the contents, of the stomaeh> He had a gi'eat reqsect fiw 
sdence; but there were unoertaintiea^wecis blunders ■ ■ sad it 
«aa die piide of one age to rear up tbeopies. to be trampled 
down and triumphed orer by the aext. They had this day 
heard a series oS tests, upon which many Iia4 been convieted 
and lost |lidr lives,, designated hy the highest authority a^ un- 
ssorthy So be relied npoa. Who coidd Bwy how soontbe pmod 
migbt arrive idhen those, whldi were now^ in their turn, hdd up 
as infalliUe, woulid be superseded byitliettoctrinesof same new 
diseorer? It pozaled ordinary men fo conceive that the fifaa 
on the ghissi eVaaescidnt, dianging its iippi^Grance, inoapibte of 
being ei^imiited by Weight, or being rembived by the eSge of a 
pe^^cnifey ^oidd |#ard ioformaition so uaqu^stionable. He iuiew 
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of no department of the law in which so extreme, so delicate 
and fine evidences were appealed to — or which could destroy 
the great make»weight of mercy, and overcome the natural bias 
of the law. On another part of his preliminary observations*— 
suppose they admitted that arsenic was the cause of death, if 
it was not proved to have been administered on the Tuesday, 
submitted, under the direction of the Court, that it was not 
within the charge. If the Prosecutor faited to prove the spe- 
cific guilt charged — but proved some other guilt which was not 
charged-->the consequence must be the immediate acquittal of 
the accused* There were two charges ;— 1«4 o( administering 
arsenic on Tuesday the 5th of September ; 2d^ of doing so on 
Thursday the 7th. The specification clearly showed that it 
was not intended to avail themselves of the latitude allowed 
them, but that their evidence was to bear upon one or both of 
those days, and no others. Now, there was none applicable to any 
day except Tuesday, and Doctors Mackintosh, Christison, and 
Ramsay, all concurred that the appearances that ensued were 
quite irreconcileable, in any ordinary course, of events, with. her 
having swallowed that poison on that night. Dr Christison, in 
particular — the highest authority that this country (or Europe) 
could produce-— expressly said, that the dose of Tuesday could 
not have been the cause of death. The Lord Advocate would say 
that it was hastily taken ibr granted that she was not sick be- 
tween the Tuesday or Thursday, because nobody saw her. 
But Jean Norrie was with her all that night and next morning, 
saw her in the forenoon, in the evening, and was again with 
her all night, and yet, until Thursday, saw no vomiting. They 
had Barbara Small also, and Mary Anderson or Gibson, both 
of whom had opportunities of seeing her through the Wednes- 
day, and neither of whom saw nor heard of her being so af- 
fected. So far from it, she took a hearty dinner of bread and 
milk. In opposition to all this, there were merely the state- 
ments made to Dr Taylor. But he might very easily have mis- 
conceived their meaning ; and, besides, as Mrs Smith was not 
with her that Tuesday night after she left the kitchen, how 
could she know.? There was no kind of evidence that she saw 
her till pretty late on die following morning. Dr Christison 
bad certainly said that there was a possibility of the suspension 
of the sjrmptoms. They could not however convict upon a re- 
mote and uncertain possibility of guilt. They were bound to 
acquit on the bare possibility of innocence. When had they 
heard of any thing being given on the Thui'sday ? The Public 



Prosecutor was ilriven to rdty, in abseaciQ of any thing like eTi* 
dence» upon somethiiig that had bees said of emptor oiL No 
human being could lay his hand upon any thing like poisoiA: 
em the Tkursdc^* They were therefere confined to. the Tma-^ 
day; for, having fixed upon two particular days, he could not 
tnm round and say, ' Oh I hare preyed a poisoning some-^ 
where about that time, and I avi entitled to a verdict.' They- 
had therefore no choice, but to return a negative to the maim 
and leaduig charge. The fa^ admitting it to be a &ct, tha^ 
arsenic was found in the stomacb> might prove that a murdei^ 
^as committed, but not the murder libelled on. Suppose thjem 
deprived of the defence now state«l — what would all the evi« 
dence amount to, on the broad and unconfined question of 
guilty or not guilty? This would be better answered by dis- 
cussing the points on which his antagonists relied, than by a 
tedious recapitulation of what every witness had said. And» 
first, in answer to all that had been alleged of the ianprobability 
of Warden having taken pois9n^ he would merely remind them 
of her previous character, of her sense of the forlorn situation ia 
which she was, acting on her violent and hasty t^nper, and vent-i 
ing itself in seriousness and sorrow,. amid the despair of her bro- 
ken-heartedness, in the repeated expression of a settled purpose 
to deprive herself of life, while the panneFs whole conduct was 
utterly irreconcileable with the other conclusion. There was,^ 
besides, no evidence of her assurance of Warden being with 
child, upon which alone the whole ssperstructure of enormous 
gtiih was rear^ up. There was an immense interval between 
the intention to procure aborticm, and die- destruction of a hu- 
man being by a process of slow and deliberate torture. 

Ttien^ in regard to the pannel procuring the poison, it waa 
singular if she assigned a false reason where tiie fiilsehood could 
not but be at once detected. In the pvesenee of her family 
and household, she had given the coEunissien to Miss Dick ; 
said she would get it on the following Friday, when in Dundee; 
yet did not go till the end of the succeeding week, and then 
repeated the request to Dr Dick himself, in the same open and 
unhesitating manner. Indeed, her whole way of going about 
k was in the strongest contrast with the secrecy with which a 
nmrderer would set out by stealth, in disguise, at night, to a 
quarter where he was quite unknown, to obtain the deadly poi^ 
son. But there were rats. Rats had been poisoned with arse- 
itic ; and four years beibre,^ and again in 183S^ the rat-catcher 
hoA left a quantity behind him, to be used in case of their re?. 
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tnnu If Magaret Warden, from the beginning, had tliought' 
herself poisaned by her mistress, it was very odd that that vio- 
lent spirit, writhing in agony, should have uttered no stronger 
words. Instead of those calm and moderate expressions, she 
would have cried aloud for vengeance on the head of her in- 
human destroyer. Of her words, such as they were, they had 
two editions. There was, first, Jean Norrufs. — Was it equivalent 
tD « charge of murder ?— *' You know who is the occasion of 
my lying here. ' Take all the context— aU that was antece- 
dent, and it would seem more likely that by this she alluded 
to Oeorge Smith-— or to the harsh mother and vindictive bro- 
ther, whose former conduct had left so deep and fatal an im- 
pression on her mind. The other edition was her mother's^ 
It was natural diat her unhappy daughter should not wish to 
go down into the grave^ with the additional stain upon her 
memoiy of having perpetrated her own destruction. She might 
therefore equivocate, or in her distraction of mind and the acute- 
nesB of her suffering, be incapable of reflecting on the possible 
consequences of every expression she made use of. Neither 
woi^ they take for gospel all that the mother said. He 
could not reconcile her remaining that night in the house, her 
receiving refreshments, and other assistance from Mrs Smith, 
and the whole train of her subsequent conduct, with any theory 
of moral sentiments with which he was acquainted, if she was 
really impressed with the belief that her daughter had met her 
death at the hands of that woman. — — — — — — A word of 

the declarations. A declaration taken from a person accused 
of a cafHtal crime, was always a trying and painful operation—* 
especially in the case of a female, and with all impartiality, and 
giving every credit for fair intentions, he could not view their 
production here as an exemplary proceeding. In estimating 
the credit to be given to them, they would not deal so lightly 
as his learned friend had done with the witnesses called to 
prove her incapacity from illness ; and if they thought that 
dbe should not have been examined, they would throw the 
dedarataons aside. So far of the ca$e on the evidence for 
the- prosecutor. But what was the case for the prisoner ? 
He had already alluded to the character of the girl — to Key 
conduct and situation— to the expressions she had used.. H« 
submitted 'that they afforded the only true solution of the Ca-> 
tastrophe. She had repeatedly, seriously— striking awe and 

horror into her hearers — on nearly six different joccasibns, 

I 2 
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shortly before her death, declared the de^^-rooted purpose of 
her mind. (Here went through the evidence for the defence.) 
Lookmg at the character and conduct of both parties, as thus 
developed«-and especially keeping in view the concurring tes* 
timonies to tlie kindness and benevolence of die paniiel— he 
put k to them — ^which was the more probable explanalioB ? In 
criminal matters, Juries were not to convict even on a prepon* 
derance of evidence* If any doubts were raised ui dieir mind% 
they must acquit; and here, it would be insulting their under- 
standings to say that there were none* In a case so involved in 
mystery, he would not ask for a triumphant acquittaL They 
would be warranted in finding not guilty— but he demanded 
fj^m them a verdict of not proven. 

Lord Justice Clerk.-— It was a case of circum- 
stantial evidence, and there were only two points of law on 
which it was necessary to observe* 1^, Of the objection to 
tlie mode in which the charge was drawn— and the argument, 
that, having fixed upon two days, the Prosecutor was bound to 
limit himself to them as there specified* It was clear on the face 
of the libel, that he had availed himself of the latitude to whichy 
by the law, he was entitled* The words were—-' or on one or 
other of the days of that month, or of August immediately pre- 
ceding, or October immediately following*' It was certainly 
true, that having charged two acts, he could not prove a greater 
number, but as to the time, he was not confined to the Tuesday 
and the Tliursday. 2d, Of the declarations* They had already 
heard that, by the unanimous judgment of the Court, they were 
admissible evidence, but that, by the same judgment, their credi- 
bility was lefl to die Jury. In the discharge of his duty, bound to 
say, that he could not concur with the conclusion at which the pan- 
nel's counsel had arrived. (Here went over the evidence in regard 
to this.) It was a most important fact that her husband came with 
her,andofiered no objection, although he must have been perfect- 
ly aware of every circumstance of her situation* He would ven- 
ture to say, it was impossible that a declaration could be taken 
with greater caution* The first question then, for their consi- 
deration, was, the proof of the ' corpus ddicH. ' Did she die of 
pobon, and was that poison arsenic? '(Here went through the 
medical evidence.) — Of this, therefore, there could be no 
doubt* The second was of the pannel's guilt* (Here his 
Lordship recapitulated all the leading facts in evidence on 
both sides.)-— Such was the evidence in this case ; and there 
appeared to be three points deserving of their attention. 
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1. Whether Margaret Warden died of poison, and if that poi* 
son 'was arsenic ? 8. If so, by whom administered ? Here they 
would consider whether the eyidence, upon a full, fair and en- 
hurged view of the whole of it, satisfied their minds that it vtas 
administered by the prisoner at the bar. They would not 
strain it against her, and if it created doubts, and did not car- 
ry conviction to their minds, they would give her the benefit 
of those doubts. But if they could not reconcile the accounts, 
and thought that there were not sufficient motives for the de- 
ceased poisoning herself, it was their duty to act accordingly. 
Sd. They would consider, in the third place, if they held it 
snflBciently proved, that Margaret Warden was her own mur- 
derer. The evidence of what she said was before them, along 
with the rest of the pro6f. They would particularlymttend to 
the conversation between her mother and herself on the Fri- 
day. Keeping diat in view, he thought the probability of her 
having committed suicide a very strong proposition to press up- 
on them in the manner in which it had been pressed. If they 
believed that arsenic had been the cause of death, it undoubt- 
e^y turned upon tlie question — ' by which of the two adminis- 
tered ? ' He would say no more. — They would decide. If they 
had doubts, the prisoner was entitled to the benefit of them. 
Nay, he was bound to state, that if the scales of justice hung 
eyeiiy it was their duty to let the scale of mercy preponderate. 

(At h^If past ^we of Tuesday monung the Jury retir^ to deliberate 
09 their rmrijf^ irUch they were tnstraded to retpm al two o*clock» 
f • M.)— Cost adjonroed. 



Tuesday, 20M JTcft. 1827. 
Present) 
Lord Justice Clerk, 
And Three other Judges. 

Diet called against 
Mary Elder, or Smith. — Jury called over* 

VadiU — * Unanimously find the libel Not Pravetu * 

Tlie Lord Justice Clerk — In discharging the Jury from 
further attendance — was satisfied they bad paid great attention 
to the case. It was their verdict, and he bad no observations 
to offer. 

His Lordship then shortly addressed the pannel. * 

Se ntenn * - T o be assoilzied and dismissed* 
* SEe had beta in convulsions all morniog, and appeared much indispoied. 
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Feb. 26ik 1927. : 

Present, 

LOBD Ju^TICE-CtERK. 

Lord Gillies. 
Lord Pitmilly. 

For the Crown — Lord Advocate. 

Alison. ' 

Wood. 

Diet called agmimt . . 

No. 35i William Forrest, labourer, chaiged with thefts aggniTiited by Us • 

"~~' being habite and repute a thief, and previously conyicted of theft, and , 

J with assault, aggravated by being committed to the effusion of blood and . 

Thkvt and serious injury of the person,, and more especially still by his hasring been 
8SAULT. previously convicted of the crime of assault ; — ^in so far as, (L) upon the 
23d December 1826, he did steal from the shop of Michael Ganrey, 
broker in St Mary's Wynd^ a pair of blue cloth trowsers^ his property ; 
(2.) farther, time aforesaid, Robert Munro, sergeant of police, having 
apprehended him, he (the said William Forest) did assault the said Ro- 
bert Munro, and with the loaded end of a whip, and with his c}enched 
fists, strike him several severe blows on the head, breast, and aides, by 
which he was repeatedly knocked to the ground, and severely wounded, 
to the great efiusion of his blood ; and, William Chalmers having 
come to his assistanee, the said Robert Munro did also violently aasauh 
him, and was only at length oveipowered after a severe struggle. 

Pleaded GUILTY of the theft, but NOT GUILTY of the assavlt. 

(A Jury b^ng sworn) — 

The Lord Advocate said, that, considering the aggrava- 
tions of the thefl to which he had pleaded guilty, he did not 
think it necessary to occupy the Court by insisting in the other 
charge. He had formerly been convicted along with the noto- 
rious Haggart. 

(Charge of assault passed from, and libel restricted.) 

JlerdicL — * Find the pannel Guilty, in terms of his confession. * 

Lord Gillies. — Proposed transportation for fourteen years. 
Lord Justice Clerk. — The theft, although trifling, was 
raised, by the aggravations, to one of the highest in the law« 

Senienc€.^^To be transported beyond seas for fourteen years. 
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F4ir.tks nmel— Fapuilhb« 

Diet caOed against 
Jons Duff, chaxged with robbery and asaanlt, aggrayated by his ^^ ^ 
baving been prenonsly convicted of ananlt ; — in so far as, upon 16th of John Duff. 

December 1826, iis did, wiihifk the house of William Roddie, eating- 

boose keeper, in Stevenlaw's Close of Edinbui^, assault Janet Dick, or 1^««u»y ^nd 
Smith, widow of the deceased Thomas Smith, wright ; and did seize 
iiold of her, and violently tear from her person, and rob her o( a pocket 
containing one shilling and serenpence ; and immediately thereafter did 
strike her a severe blow on the head or ImMist, whereby she was instauily 
knocked to . the groundf and ho escaped with the pocket and money 
above specified. 

NOT GUILTY. 



Janei Dick was sitting by the fire in Roddie's house abont ten o'clock 
in the evening of that day. Mr and Mrs RodcUe were o«t. The pemwl 
(a very pofwerfnl man) rose from the table where he had been snpptDg, 
and stood before the firs. Suddenly he seised her pocket, and tore it 
away* It conlained the som libelled on. She held him by the coUsr 
till Mrs Roddie came in. He gave her a blow, and drove her down. 
Mr Roddie^ who had been out for bread, then came iOf and Mrs Roddie 
ran for the police. Witness held the pannel till the piece of his coat 
came away in her gra^ He ran out, and was afterwards apprehended. 

Cfftu-examined. — ^Tbere were two women there when she was fint 
attacked, who went oat when Mrs Roddie went for the police. There 
was no nan. ^ 

Jfrs JbaddiB oofroboTBted the former, and Mr Boddk the latter part 
of her evidence. 

Jam0g Suiherlandy tewn-officer, wae odled to prove the previous 
convictions libeUed on. 

[Faduilhe objected io its production. It spoke of three 
former convictions. There was only one libelled on. Objecuon. 

Lord Justice Clerk. — The three former convictions could 
not be proved as an aggravation here ; but the one conviction 
might. — Repelled.] 

Alison for the Crown, and Faduilhe for the pannel, briefly 
addressed the Jury, and the Lord Justice Clerk summed up 
the evidence* 

VerdieLr^^ Unanimously find the pannel Guilty as nbcllcd.* 
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ROBBERY AND ASSAULT. 



Lord Gillies proposed seven years transportation. 
Sentence.'^* To be transported for seven yeaiB. ' 



No. 37. 



For the Pannels — D. McNeill. 

Neavbs. 
Leslie Melville. 

Diet called agamst 

Alexander Wright and William Moffat, carters, dunged with 
Alex Wriffht '^^^H^' ^^ ^^^ assault, aggravated by being committed with whip-shafta. 
Win. Mofiat or Other offensive weapons, to the effusion of blood, and more especially 
still by being committed with intent to rob ; — ^hi so far as, upon the 20th 
day of December 1826, they did, upon or near the high-road leading 
from Edinburgh, through Grayfield toll-bar to Dalkeith, near the Gibbet- 
toll, along with some persons unknown, their associates, attack and as- 
sault James Henderson, carrier of Coldstream, and did, with their clench- 
ed fists, and with the shaft of a whip, or other offensive weapon, strike 
him several severe blows on the head, breast, and body, by which he was 
knocked to the ground, and wounded to the effusion of his blood; and 
while lying on the groimd, did leap upoii his body, and did, by force and 
violence, seize, and did rob him of, a black leather pocket-book, and two 
pounds Sterling in bank notes, twenty filings or thereby in nlver, four- 
pence in copper, and his hat : Or otherwise, that, time and place afore- 
said, they did assault him as above, and did thrust their hands into his 
pockets with intent to rob him. 



robbxry, oa 

Assault 
with intxmt 

TO SOB. 



Objection* 



[Before the pannels pleaded to the indictment, Melville 
objected, that the pannels were not properly cited, at least in 
so far as regarded the charge of assault The short copy cita- 
tion called on them to underlie the law for the crime of ^ rob- 
bery or assault, with intent to rob ; * whereas, the libel charged 
robbery, as also assault, especially when committed with whip 
shafts, or other offensive weapons, to the eflusion of blood, 
and more especially still when committed with intent to rob. — 
The pannels were ready to plead to the charge of robbery. 

Alison. — The words of the diligence, * in manner above 
mentioned, * let in every thing in indictment. The diligence 
bore for * robbery or assault, with intent to rob. * The short 
copy the same, adding in manner mentioned in indictment, 
which covered all the aggravations in tlie libel. The libel 
charged assault, with intent to rob, and other aggravations, all 
of wliich were covered by the words, ♦ in manner above men- 
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tionecL ' In practice} .not usual to specify the aggravations el* 
ther in the Ubel or short copy. 

McNeill replied. — The Prosecutor had perhaps answered an 
imaginary objection, but not the objection stated for the pan- 
nels. The objection stated was vei^. plain, when the distinc- 
tion between a substantive charge and an aggravation was at- 
tended to. When the Prosecutor libelled any thing as an in* 
gredient of a substantive charge, he must prove that ingredient 
to entitle him to a conviction under the libel. * jissaulij with 
intent to ravish * — ^ houadredking^ with intent to «fea/'— -^ assault, 
with intent to rob* — were all known as substantive charges; 
and when the Prosecutor accused of any of those substantive 
charges, he must make out the intent as an ingredient of the 
charge, or he could not get a conviction. He could not, for in- 
stance, get a conviction for simple assault, without the intent^ 
or for simple housebreaking without the intent. But when he 
libelled assault only as the substantive charge, and libelled the 
intent, or any thing else as an aggravation, he could get a. con- 
viction of the substantive charge simply, if he fafled of his prodF 
of the aggravations. This was the distinction between the two 
modes of libelling. (Here proposed to quote authority, but 
the Court considered it unnecessary, and held that the law was 
clearly as laid down.) Now, attend to this libel. It was not a 
libel for assault, * with intent. to rob ; ' but for < assault, ' ag- 
gravated in various ways, of which ^ intent to rob ' was one. 
Then, if they would look to the citation. It bore to be a citation 
for ^ assault, with intent to rob, ' not for assault, aggravated in 
manner mentioned in the libel. There was, therefore, no citation 
applicable to the charge of assault libelled, but a citation appli- 
cable to a different kind of charge under which the Prosecutor 
could not obtain, or insist for, the same verdict he might obtain 
or insist for under the libel, on which he wished to go to triaL 
The citation was, therefore, wholly inapplicable to the libel, and 
wholly bad ; or at least there was no citation applicable to any 
part of the libel, except the charge of robbery, and upon that 
charge the pannels were ready to go to triaL— Objection sus- 
tained.] 

The Lonl Advocate upon this moved for a new warrant, and declined 
to proceed upon the charge of robbery alone. Prisonen recommitted. 
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. 5tk ibnck ISSJ, 
IVeBcnti 

Lord Jvst^cb Clerk. 
Lord McADowBAVK. 
Lord Mackbhzii. 

t^or tbe Crown — ^Lord Advocate. 

Alison. 

DUKDAS. 

For Gmnt and Stewart— D. McNeill. 

For Moiifaead and Gray — Leslie Melville. 

ft 

, Diet called againat 

^ og^ Allah GRA^nr, aome time carter, James Kbnney Stbw^rTv pen* 

• . aioner and eating-house keeper, Mary Muirhbad, formerly reaidiiig 

Allan Grant, ^nith Andrew M'Kay, labourer. South Gray's Close, and Isabella 

1^ ' Kejir or Gray, wife or widow of William Gray, writer in Edinbai^, 

Tmrr, Mu»- .charged with murder, robbery and theft (aggravated in Grant's instance 
DBB, BonuT. 1^^ 1^ being habite and repute a thief) ; — ^in so far as ( 1.) on the nigfat 
of the 10th, or morning of 1 1th January 1827, they did, within the house 
of the said J. K, Stewart, North Bank Street, or at or near the comer 
whece Bank Street and North Bank Street meet, or on or near the low 
passage and stair leading up from the back of the said house to Bank 
'Street aforesaid, steal from the now deceased Mark Dow, shoemaker, 
two ten, three five, and five one pound bankiag notes, ten shillings snd 
sixpence, or thereby, in silver money, a bill for 42/. Sterling, bearing to 
be dated 10th January 1827, signed Mark Dow, &c a silver pencil 
caae, a wooden snuff-box, made of plain tree, and a silk handkerchief 
with a yellow ground and red flower, all the property of 1^ said Mark 
Dow. (2«) Futfaer time aforesaid, they did all, in or near a passage 
<or stair leading from the back part of the aforesaid house, attack snd 
asnauk the said Mark Dow, lay hold of, and throw him with great vio- 
ience down that stair, or on the flag stones at the foot of it, and daah-his 
he$d against the wall of the passage below, by which acts of violence his 
4ieck was didocated, in consequenoe of which he shortly afWr died, and 
was thus murdered by them the said Allan Grant, &c. (3.) FartW 
time and place, or places last libelled, they did violently assault the said 
Mark Dow, throw him down, and rob him of a black cloth coat, a pair 
of leather shoes, a black doth vest, a bhck hat, a white neckcloth, -and 
a pair of braces, his property, or otherwise did steal the same* 

Allan Grant Pleaded NOT GUILTY, Jamea Kenney Stewart 
GUILTY of being art and part of the theft as libelled in the first chaige» 
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to have been committed withio his houaei with th« exo^lktt of tho 
forty-two pounik, and NOT GUILTY of the other chaoigee. Maiy 
Mniriiead, and Isabella Kerr or Giay, GUILTY of the theft aa libdled 
in the fint cbaige as above. 

"Abstract of Bvidsmcs for thb Prossgution. 

• 

James Braidwoodn — Made a plan of the lower part of the house 
at the comer of Bank Street — the one produced— »a correct plan. Entry 
to Kenney 8 house from No. 3, NcMth Bank Street, down a stair from, 
the level of the , street. A subterranean passage under the pavement 
round the comer, into the interior of the house in South Bank Street^- 
thus leading first east to the, comer, then south, under South Bank. 
Street, and then turning at a right angle west, under a covered passage 
into a small (^en square b^ind. From the Caledonian Fire-Office en« 
try, a steep stair descending found another communication with that 
covered wi^, within five or six feet of the open square — a turn in the 
stair — upper flight 8 steps — under flight 16 — a space of 3^ to the paa* 
sage wall at its foot (where Dow was found.) 

Thonuu DoWi son of the late Mr Dow. — ^Mis fiither was treasurer 
to the Incorporation of ShoemakerB---a widower-— about 42. Witness 
saw him last on the 10th of January at a quarter past three, in his shop 
at the Terrace, just before he went to attend a meeting of, and dine with, 
the Incorporation. He wore a black coat and waistcoat, a ^ite neck- 
cloth, black trowsers, grey worsted stockings, a yellow and red silk 
handkerchief, a watch, a wooden snuff-box, a silver pencil case. He took 
the watch with him. (McNeill objected to any questions concenung the 
watch, as it was not libelled on.) Witness identified, as his, a pair of 
shoes, a pair of braces, a siUc handkerchief, and a silver pencil case, pro- 
duced, and thought that a coat, pair of trowsers, and grey worsted stock- 
ings, also were his. Never saw him afterwards alive. When he saw 
^e body next day, in the police office, all but the shirt, stockings and 
trowsers, were gone. 

James Dowy brother of the deceased, the same. 

George Horsburghy shoemaker.— Was admitted a member of the 
Incorporation on the 10th. There was a meeting in Bakers Hall, at the 
head of the West Bow, between three and fotn'. He then paid an in- 
ctalment of his entrance to the deceased, consisting of a bill for 4<2f. (de- 
cribed it), and the 40 Jl in notes libelled on. Saw him put the money 
about his person, but could not say if in a pocket-book. They after- 
wards dined together in Ferguson's taVem, Lawn-Market. Mr Dow 
left the party at or before ten. Witness thought he was hearty — a little 
appearance of drink upon him. 

• WUUam Dtffi waiter^— Mr Dow sat at die foot of the table. He 
left the room betwixt ten and half past ten,— alone. At the foot of the 
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Blair he came against the wall, and witness got a light and showed him nf^ 
the close. He was about half drunk when he went out. Witness re- 
ceived orden from Deacon Cameron to exclude a person of the name of 
Cunningham, if he should come. He came, and was accordingly re- 
fused admittance — returned an hour later, when they were at dinner, 
iuid was again vefiised, and swore against the whole of thenii piDrticolariy 
Cfuneron. Did not hear him mention Dow. 

C!noM-eramtitedU*Thought that, from the state in which he was, going 
into the cold air would make him quite drunk. It generally had that 
effect. 

David OumUnffhamM — ^Was excluded from the "dinner on the 10th. 
The second time he was refrised was about five o'clock. Went 
straight to his own house. Came out about seven, with seven bottles of 
ink. Sold them all in Prince's Street by nine o'clock, and went to Mr 
Dick's in the Low Calton. Was not in Bank Street that nig^t after 
^re. Never had any dispute with Mr Dow in his life— was quite sober. 

MargoTft Kamey Stewart^ * now, or lately, prisoner in the tol- 
booth of Edinburgh ; and noW, or lately, resicQng with Robert Marshall, 
labourer, in South 6ray*s Close, High Street, Edinburgh. ' This wit- 
ness being examined * in imtialibuSf ' by the counsel for the pannels, 
deposed that she resides, now, in Buchanan's Close, Glasgow— was 
living in Gray's Close for a fortnight or three weeks before the 10th of 
January. 

Objection. [MELvrLLE Submitted that they had not had an opportunity 

of seeing her. The Prosecutor had her in custody — let l^er go- 
but had subsequently cited her personally — therefore, knew 
where she had gone, and was bound to have conwunicated 
inTormation. 

Lord Advocate. — Replied, that tji^ir agent 9hould hav^ 
made inquiry after her. All his informi^tion had been obtained 
through Uie agent for the Crown, — Repelled.] 

Witness knew all the prisonen. On the Wednesday night, about 
seven o'clock, (10th January), went with^the pannel Gray to her lodgings. 
Proceeded, about eight, to the Tron Church ; ^nd firom that to Stewart's 
in Bank Street, to get a warm. Found Mr Stewart, (paonelX his wife, 
and Catherine Stewart, and Margaret Stewart (a little girl)* Stewart 
was sober, his wife a little tipsiey. They put her to bed* About fivq 
minutes past nine, just as Ae watchmen were coming out, Muirfaeadf 
Gray, and she, went out — up Bank Street — ^met a gentleman coming 
down. He went to Stewart s with the pannel Mniriiead ; Gray an^ 
witness followed. Found them sitting in a box. Muirhead called for 
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a gOl of whisky, and atked Gray to join them. Witnfess cflnted H in. 
They got six or seven gills, to the best of her leeollection. Did not oh- 
s«r?e the gentleman taking any liberties, aild could not say if he was 
dnmk. He was drest in dark clothes^ and a whhe nedcdoth. He paid 
for the ^riiisky. Bell Gray went out. The landlord also. The pannel, 
Grant, was in the kitchen. Witness saw the gentleman take some notes 
out of his right hand breeches pocket, and hand them oyer to Muirhead 
-^heard fann say, * There' is a present '«-it looked like three qr four 
notes. The gentleman rose, and took hold of Mairhead's shawl, and 
said, * Stop till I go with yon. ' Grant came out of the kitchen upon 
this, and gripped him by the neck of the coat, and told him to let her 
go, which he did, and Mnirheafl went out. The gentleman then went inta 
the kitcfaea, and stood with his back leaning agiunst a table. Witness 
and Giant (the pannel) went in. Mrs Stewart in bed. Nobody else 
present. The gentleman, putting his hand to lus head, said ' he had lost a 
hilL ' Stewart came in. After some convenation, the gentleman followed 
him out, and said he was to look for the woman. This about a quarter past 
eleven. There was some snow on the outside stair. After showing them out 
with a light, witness returned into the house with Grant, and remained 
less than a quarter of an hour, tiH Stewart retumedy and said to her> 
* You had better go away home.' — She went away, and left Grant and 
Stewart together. In the mcNming of the llth, went to McKays, and 
found the pannel^ Grtmt and Muirhead, there. Heard tlie former say 
that she had given him a note. fBjf Lord MeadowbanLJ When 
Stewart came in, he did not appear as if he had been running, or in a 
hurry. He gave no reason for bidding her go home, f 

CaAerine /Slfinoort— Was twice in Stewart's house that nights The 
last time, to ask if she would be allowed to stop all night. In the 
ooorae of the mfjtutj iriitle sitting in the kitchen alone, the window was 
opened, and a bundle thrown in. Immediately after whieh,^ Grant came 
in, and took a candle off the brace, lighted it, and went into the front 
shop* Never saw any person meddle with the bundle— *was tipsy<^got 
side, and Stewart showcRl her the way to her bed, up dvee steps, betwixt 
the kitchen and front room. Saw nothing more. 

Mgrffoni Kamjf SkntUri, thirteen years old. 

» 

[M'Neill objected^ that she was cited by a cbpy^ errone^ 
oiisly bearing to have been left with her brother^ She had one 
brother with whom it was not left, and another about four 
years old. She was not lawfully cited, if it was left with a 
child of that age. 

AuaoM. — It ran thus : * Left within her dwellii^ place, in 
Pipe's Close, with her brother.' The messenger was here, and 
said he left it there with one who called himself her brother^ 
and appeared eight or nine years old. 



M^NsnLL. — Offered to prove tbat she had ho socfa brother. 

Lord Justice CL£RK.^-Was there any authority for heM-* 
ing that a citation must be left with^a person of full age ? 

McNeill. — Satisfied that there was not ; and just because 
there had never been a citation delivered in this manner.-^Re- 
pelled.] 

Witness a sister of the psnnel Stewart's.' Remembered a body bong 
foifiid on Thmnday moraing. The night be^sre, on going round ta close 
the ontside shutter of the beck window of his house in Bank Street^ 
heard a noise in the stair above« Went back, and did not stay in Ae 
house above ten minvtes. Her brother Peter came for her. Saw the 
women at the Bar, and another, Margaret Stewart, in the hooae that 
night — and a man with them. Gray went away first. Mnirhead 
into the kitchen, and went out by the back window. The man 
into the kitchen seeking ^ way oat. Grant, Catherine Stewart, and Mar* 
garet Stewart, and witness were then there. The man wore a black coat 
-—said he had k)st a paper — ^her brother, the ponnel, went ovt with faimi 
Mris Stewart in bed. When she went round (after diis it was) to aecm 
^le window, her other brother was with her, and said, ^ Marganif ilerr's 
somebddy faUen down the stairs—came vU^ Ae hmue fast' She heard 
a fall, and the sound of voices. Saw another man (an Irishmaa she 
idiought) come in with Catherine Stewart. He said he had fallen. She 
brought him water to wash his hands. 

Robert MarehaUy father-in-law of the pannet Stewart. ReniflBi- 
bered Grant and Mnirhead coming to his house the morning on which a 
hnan was found dead. Heard Mnirhead say, * I did kim ;* — heard Gimnt 
tey, ' And J did him of his tugsJ" Thomas, a son of witness's, was in 
bed — Grant bid him come up, and he would sell him some dothea. 

Thomas MeershaXL — Heard Muiihead say something about bar- 
ing ' done for him, ' (Asked to recollect the exact woida she naed) 
Thought she said, * Jdid him. ' Grant said, * Ididhimqfkis tugs^ or 
iuggery. ' He then came to the bedside, and said,. ^ -JVm, wUl yum buy 
a coat 9 ' — ^Witness replied, he would not^ 

Cross-examined — Was not acquainted widi Gnat— leaned after* 
wards that tugs, or tuggery, meant clothes or wearables. 

Ann Duncan^ or MarshalL-^Two of the prisoners, Muirhead and 
Grant, came to her house that morning. (The same as two last wit- 
nesses.) 

* Alexander Cameron^ a muncian.— On the evening of Wednesday, 
the 10th January, went to Madame Rossignol's at*'fi?e, and perform-' 
^d va the Violin until seren o'clock. Went then to Buetfaemon's 
dancing school, and remained until a quarter past ten. Widi another 
nrosician, then went and had some drink at the Pillars, Royal Eichaage 
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-r-^from ihmmB ptoceeded to the C«llio Tapem^-^aiid tnm thoMt^ about 
a ifanier to «ne, to the Measn M^ragota, ia Cloaab Tba- 

pannel Gnal cane while witnaaB was drinking with the tvaa laaAovda; 
and* joining Ihe partj, palled out a neto ; aaid lie liad the value ef aao- 
tlier in ailTer, and that he had spent 31. 17a. aince teTen o'dodc* Ha^ 
by and by, imited witneea to acconpany him to hia good-brolker'a in 
Bnk Street, and he would give him a half mutchldn. They inalMtly 
set out. Grant knocked at the door, and it was opened by the pannei 
Slearart» who desired witness's fri^od to go away, becanse ^ he knew 
what had happened that night already. * They entered, howerer, and: 
witneaa asked what had happened^ Stewart infonaed him, that n dead 
man had been found ' wanting his clothes in the next stair. ' Grant said, 
^-WiereuOeiaif^'^ Stawsit, * He i^ui iunUiL' Grsnt, < 6m me 
ih^ coot and waistcoat 9' Stewart said, * He wmdd fine him ih$ %oaiai^ 
egaif but the coat ke should never fingmr j '»— nnd went farther i% and 
brought it out, and ga»a it to Grant. They talked together, and Stewart 
pulled it out of his hand again, folded it up, and laid it upon the fir^ 
Witness went out, and gave informadea at the Police-Offiee, and return- 
ed with them to searoh the house* 

Cross^exaimaiisd — They had several giUs ia M^GregorV. Was net; 
^ber. Half-and-half. Neidier did Grant appear to he sober. {Bf Lord 
«Aiifwi^ClBrA.)-«-Witne8s had nevertheless a perfect recollection of all 
the circomslanees sworn to. {By a Jiiryjnaft.)— -Did not drink any 
ipirits in Stewart's. Was only about five minutes in the house. (^Bjfi 
Lord Advocate,) — They spoke together privately before the waistcoat 
was burnt, so that witness did not hear what was said. 

James Stttherhndy n^t watchman. — Was on his atation on a 
Thursday morning in January last, about one o'clock, when Stewart 
came up to him at the Gazette office, down near the oonar, and said 
' It was a coarse nig^ and he was afiraid he would be shut out of Ua^ 
houaa.' \^tneas replied, * he should have been aaoiier home.' The 
pannel went down into the area, and knocked, but got no answer. Hat 
then caBed up that he would be obliged for a li|^ round the dark pas- 
ssge^ and* he would get in at the badk window. He said ' there had 
been aome quanel with his wife that night, in cooaequence of which ha 
had left the house. ' Witness hekl his lantern over the tails, so aa to 
dwQEw a light up the dark pasaage. The pannel cAme hack and aaid^ 
* waftdunan, there is a dead or drank man haie^ I waa lika to hava 
stumbled over Urn. ' Witness went doam, followed by a person paaa- 
ing, and found the man lying, atript of his coat, waialioaaa, bsaces, and 
shoea^ at the foot of the steir, his head at the opposite wali^ his feet on 
the lowest atop. Hia kaeea were bent, and he waa on Ma right aide^ 
Witnesa gave him a pull by the arm, and found ha waa dead. Wen* 
tatheipaliaei>4^far aaaiatanoe. • 
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The (Mumel Stewart did not aay that he knew him, and made no ob^ 
aervatioos. The body waa carried to the police office. Witness wta 
pnsaent about three o'clock^ when the house waa searched. MKDonodiiey 
Smaily and last witness were there. Crrant, with his clothes on, was 
pulled out of Catherine Stewarts bed, and a black doth coat (the one 
produced) was found under bis head — also a pur of shoes. A number 
of shillings were lying at the side of the bed, and something had been 
put over, to conceal, them. 

Cross^-examined. — Stewart was not apprehended at that time. He 
accompanied them to the police office, and left his address. 

Thomas Gibgan, wrig^t. — Saw the body in the passage, with hst 
witness. 

Thomas M^Ctmockiey seigeant of police, searched the house, &c. . . 
Had known Allan Grant for seven or eight years — habite and re» 
pute a common thief— seren times convicted. (Three Polioe Court 
oomictioiis of 1819, libelled on, were produced.) # 

Objection. [M^Neill objected, that they could not be founded on as 
good convictions, because they did not bear that the wit- 
nesses had been sworn. (M^Conochie, formerly clerk of police 
— ^being interrogated — deposed, that the Record usually did 
bear that the witnesses were sworn. (By Loan Meadow- 
bank.) — It was the practice in 1819. — These were only ex- 
tracts^but if the principal copies had borne it, the extracts also 
would have done so.) 

The CouaT held, that only those which had followed on his 
judicial confession, were admissible. — 'Objection sustained.] 



A sergeant of police searched Grant, and found, first, the pencil case 
and 6s. Sd«— and, on a second search, a one pound note. 

DavUotiJKeolf officer of polioe, to prove the aggravation of habite 
-and repute. 
Med. Report ^^ Newbiffginff^ auigeon, Edinburgh. — ^Was called with Mr Brown 
to inspect the body of Marie Dow on the 12th January last They 
drew up a Report— the one produced. (It was here read.) * We 
hereby certify, Ike that we tlin day inspected, in the pofice-ofike, 
the body of Mark Dow, sboeinaker, Edinbuigh ; and found that the only 
e rt e ma l nuuks of injury which ensted, were upon the head ; one very 
slight over the right eye; and the other, which consisted of a coatoaed* 
wound, not however penetrating to the bone, up<m the upper and poate* 
rior part of the right side of the head. None of the parts, in aay of the 
cavities of the body, were injured ; but a fracture of the bone of the neck 
was ascertained, whidi, in our opinion, has been the cause of death. 
Tills fracture must have been produced by great violence, either by tha 
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pmoa &mi« from mmut teig^ upon tlw hMd» «r by « v#i^ <9>^ 
fidbn Bpoa him. * 

(S%ii«d) Will. Ncwbiggikq, 

F. £• C. of Swgeona of Ediiibmgj&« 

W1L1.IAM Bbovm, 
Fellow of tho Royal College of Smgeoos* 

Witeeei heard the OTidence. Tberewasttoduiy ink toeaaWehinito 
■ay nune thaa was contained in diat Beport. AM down such a stair very 
likely to liaTa prodnoed the injury. IVobably ftll down the whole of the 
lower flight. It req[air0d greait Tiolfinee to produce anch a fractore. (Bjf 
Lard Juiiiee CML)— * Waa the injury on the head just snoh as might 
hayeheen expected from a &1I that fractared the neck?* It waa.^-' Might 
the blow on the headbame prodnoed fiactore ? ' It might, but that conse" 
q;aeQoe was always uncertain ; for the skull of one individual was often 
thicker than that of another. (^By Lord Advocate.) — The principal wound 
was not such none as was likely to give rise to much bloodshed. Hadhad 
oocamoa to see one or two instances, in which fracture of the neck had 
been produced by a great weight frJling— a bag of grain in one instance. 
(By LordJtuiiee Ckrluy^* Would a severe blow with some obtuse in- 
Stnunent produce that fracture?'— -Thought not. Did not think that it 
could be occasioned by any blow, except of some immense weight, such 
aa described, frJling down, or of some very heavy instrument used with 
some extaordinary degree of violence. (By Lord Mackenzie.) — The 
effect would be, to deprive him instantly of life. (By Lord Justice ClerJu) 
— * Waa it more likely to have happened by his frJling, or by his being 
pnahad down with vioknoe ? '—Difficulty in answering«-4i M down a 
alaep narrow stair, was alone sufficient to account for it. ' If a person 
Ind been violently pushed from about half-way down the stair, might that 
l»ve been sufficient ? '—It might * Was his being in drink, as described, 
Ukely tomake sucha fall more probable ? '—It was. 

The dedarations were then read. Tins dosed the casefor the Crown, 
and there was no evidence for the Defence. 

Man Grant now pleaded OuU^ of the two thefts, but not Guilty 
of the mxirdfer or robbery. 

The liOBD Adtocais shortly addressed the Jury. Had that 
plea been oflRsred in the commencement of the trial, could not 
haire accepted it. Because the anxiety erf" the public rendered 
it necessary that an investigation should take place. Consi-' 
dering the evidence — and especially the medical evidence — ^he 
would not press the charge of murder or rMery* 

(Libel restricted in regard to Grant.) 

Lord Justice Clerk, addressing the Jury, observed, that 
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the Lord Advocate had done his doty in raising this indict- 
ment. Would have felt bound to state, had it gone to the 
Jury, that^ however dark dud mysteribus the transaction, and 
whatever suspicions it excited of the guilt of some of the pan- 
nels, the evidence did not warrant a verdict of guilty on the 
charges of murder and robbery. They would find these not proven. 
It was very different in regard to the th^ft. In addition to 
their <;onfessions, there was a body of ^dence, which, inde- 
jpendently of any confession, would have b^en entitled to a 
great deal of attention. They would find them guilty on their 
own confessions, and on the evidence. 

The Jury expressed a wish to retire ; upon which the Lord 
Justice Clerk said, it was his duty to inform them, that it 
was not in their power, after what had passed, to take any 
evidence of murder or robbery into their consideration. One 
of the Jury replied, that they were quite aware of that, and, 
after some deliberation in the box, the following verdict was 
returned. 

Verdict — * Pind the murder and robbery Not Proven ; find tbe pa&- 
nel Isabella Kerr, or Gray, Gialiy of the theft, in terms of her own con- 
fession ; find the other pannels GtdUy in terms of their several confe»- 
sions and oil the evidence ; and Grant also GuHtyy of being habite and 
repute a tUef. ' 

Lord Meadowbank proposed that Grant should be trans- 
ported for life, Stewart and Muirhead for fourteen, and Gray 
for seven years. Stewart, being the landlord of the house, was 
an aggravated criminal ; and Muirhead it was who had sedu* 
ced Dow there. Could not omit to remark, that the Police, if 
they allowed such receptacles to exist. Were bound to take mea- 
sures to protect the lives and properties of those who might be 
entrapped. Under a former administration of Police, he knew 
that they were in the daily habit of visiting them. He trusted 
the practice would be renewed, and that they would be placed 
under the strictest surveillance. 

_ • 

Sentence — * Grant to be transported for lifip, SteWart and Muirhead 
for fonrteen, and Gray for seven years. * 
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12Cft March 1827. 
Present, 

Lord Justicb Clbrk, 
Lord Gillies. 
Lord Pitmilly. 

^or the Croim->-«^LiciTOR GsHBRALt 

Alison. 

DUHDAS* 

For Pannel — Dupont. 

Diet called against 

Lachlan McDonald, shoemaker, cbarged with theft, aggrarated by No. 39. 
his beii^ habite and repute a thief, and previously convicted of theft.; — - M'DomIA. 
in so fiur as, upon the 7th day of November, he did, in the Cowgate, .......... 

under the arch of the South Bridge, steal fix>m James Ballantine, under Thsfc 
butler in the Charity Workhouse, a double cased silver watch, a blue 
ribbon, and two brass seals. 

Pleaded NOT GUILTY. 

Evidence was then led. (Libel restricted.) 

DupoKT for the pannel addressed the JtUy, and the Lord 
Justice-Clerk summed up. 



-' Unanimously find the pannel ChdUy of the theft, with the 
aggravations, as libelled. 

Lord Gillies proposed transportation for life* 
Sentence^^^ To be transported for life. * 



For the FkdAel— 4SBm*RE. 

W. P. Dondas. 

Diet called against 
John Semplb, weaver, charged with theft, a|(gravated by his being No. 40. 
habite and repute a thief, and previously convicted of theft ;— in so &r -^— 
as, upon the 4fth November 1826, he did steal from the house of the ^ 

Honourable David Cathcart, one of the Senators of the College of Jus- Tbxrw 
tice, under the title of Lord Alloway, iik Heriot Row, Edbburgh, a red, 

k2 
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green and black taitaa mantley a figured, light-ookmred eotkm bed-corer, 
a piece of white flannel, six hanks of white wonted, and a white linen 
ajMTOn, all the property of Jane M'Matrie, senrant there. 

Pleaded NOT GUILTY. 

Case for the PaoaBCUTioir. 

Jane SfMuirie deposed that the articles libelled <m were all in the 
servant's room ncact the door to the area, ma Satarday 4th, and that she 
missed them fix>m there at nine thsit night. The door was open for 
about ten minutes at five o'cloek, ^^e she was carrying in coals to a 
place behind the kitchen. Could not take upon her to say that no per- 
son entered during these ten minute Hie door opened with a pass 
key. But that day the lock was off until six, having been taken to be 
repaired, and the door was secto^ by the chain. Identified the articles 
(produced. 

Cross-exdinineJL — IFhere w(» a woman, Violet Douglas, in die hofose 
Vith her tliat dliy — {By the Couri) — %b assuft her in cleaning die houite 
before the family came to town — an old servant of MSss Cathcart's. She 
was away at six — tesides in 16 Bank Strecft — ^not here to day. 

Other witnesses deposed that the pannel Wad apprehend^ that evening 
about half past six, in Howe Street, with a bundle, th^ contents of which 
were afterwards discovered to be the articles missed from Heriot Row. 
He dropped two or three pass-keys on his "way to the police office. Hie 
aggravations were proved. In his dedatation, he said that a woman, 
who told him she had found it, asked him to carry the bundle ; that Aa 
left him, and that he was on his way to the police office with it when 
^apprehended. 

Counsel for the Crown declined addressing the Jury, and 
restricted the libdL 

Smythe. — It was distinctly proved that the things were 
stolen from the house thait night. But M^Mutrie's evidence 
almost excluded the possibility of their having been taken by 
any one who was not ah inmate. For the door had been open 
for only five or ten minutes ; and it was scarcely possible that 
a stranger should have had time to enter, find out, pack up all 
those articles, md escape undiscovered. Violet Douglas was 
not produced. She might have made up the bundle, and em- 
ployed him to carry it away. It was for them to say if there 
inras not sucli doubt resting otk the case, as to justify a verdict 
of Not Proven. 

Lord J^ustice Clerk.^ — In consequence of flie observations 
made, it was necessary iox him to go over thelieads of the 
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evidence. — (Read M^Mutrie's.) — The door was .completely open 
for about ten minutes, at five o'clock. She might have been 
carrying those coals up stairs, and she swore that she could not 
take upon herself to say, that a person might not have entered 
without being seen. There was nothing to m^ke it impossible 
that they might have been taken at that time. But to that pe- 
riod it was certainly confined. The PuUic Prosecutor certainly 
had it in his power to have brought Douglas forward. The 
other evidence, he was sorry to say, bore entirely against the 
prisoner. — (Recapitulated it.)— As to the declaration, they would 
judge if a more improbable account could be given. If they 
liad doubts, they must be founded on solid reasons, and not 
on conjectures. 

When his Lordship had concluded, Smtthe begged to ex- 
plain, that, as he had taken down M^Mutrie's evidence, she 
said she had been carrying in coals to the back kitehen, and 
not to the upper part of the house. 

Lord Justice Ci^rk.— It had escaped him* It was not 
in his notes. The Jury would take that into their consideration, 
but in connection with what she said as to not being able to 
say that some one might not have entered. 

VerdicL^-^* By a plwality of voioes, find the prisoQer Guiliy of the 
theft i^igiavBted m libelled.* 

The Lord Justice Clbbk thanked them for the attention 
th^ had paid to the case ; and felt it to be his duty to say, 
that he thought the verdict was founded on the evidence. 

Lord Ctillibs^— Proposed transportation for life. 
iSbileracf.— < To be tmsported for life. ' 
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13e& March 1827. 



Present, 

Lord Justice Clerk. 
Lord Meadowbank. 
Lord Alloway. 

For the Crown — Soi^icitor-General, 

Wood, 

For tke pannels — Ca'rlyle. 

Diet called against 
No. 41. Adam HiLsoN and James Craio, labourers, and John Claris 

A Hilsonand ^^^"^^ <:harged with housebreaking, with intent to steal ;— in so far as, 
J. Craig, on the night of the 11th, or morning of the 12th December 1826, they 

did break into the counting-house and premises occupied by William 

iNo, WITH IK- Heid, potter at Newbigging, Inveresk, by forcing open a door commu- 
iini TO SxxAi.. Q^^^^g therewith; and did then open a desk placed there, with intent 
to steal. 

Pleaded— GUILTY. 

Some witnesses were then called to character, but did not say much 
in their ftivour. 

Verdict^^ Find thje pannels ChdUy in terms of their own confessions. 

The Solicitor-General, in moving for sentence, said, thf^ 
he believed there was a considerable distinction between the 
case of Clark and of the others, who were in Mr Reid's em- 
ployment. 

Lord Meadowbank. — ^As there were no aggravations, was 
disposed to try the effect of a lenient punishment— would pro- 
pose that Hilson ^d Craig be imprisoned for eighteen, and 
Clark for nine months. 

Lord Justice Clerk, in announcing the sentence of the 
Court, informed the pannels that they might consider them- 
selves extremely fortunate ; as it was a certain fact, that the 
crime of housebreaking with intent to steal, without any other 
aggravation, had been punished with fourteen years transpor- 
tation. If they had abstracted a single article, their lives would 
have been in peril ; for they would then have been tried for a 
capital offence. He hoped that, instead of coining out conta- 
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minatedy as he was afraid others had, they would be improved ; 
and, by a course of industry and honesty, become entitled to 
some warmer expressions in favour of their characters than it 
had been in the power of their witnesses, on this occasion, to 
employ. 

Sentimot — To be imprisoned in Bridewell for the respectiye periods 
of eighteen and nine months from this date, and kept at hard labour. 



For the paanel— Carltle. 

STOnDART^ 

Diet called against 

James Burnett, charged with theft, aggravated by his being habite ^^ ^g^ 

and repute a thief, and (wevioualy convicted of theft ; — ^in so &r as, on 

the night of 20th, or morning of 21st of January 1827, he did, i\ear ^' Burnett. 
that part of Greoige Street which lies between St David and Hanover inv^. 
Streets, steal from David Beataon, keeper of the Council Records of the 
dty of Edinburgh, a gilt pinchbeck watch, double cased, a green ribbon, 
uid gold seal 

Pleaded GUILTY. (Libel restricted.) 

Verdkt'^^ Find the panuel OuUfy in terms of his own confession. 

Lord MEADOWBANK.-^They had no alternative but to re- 
move him &om the country — ^proposed transportation for seven 

years* 

Lord Justice Clerk — addressing the prisoner — He was 

well advised in having pleaded guilty. Having given no trou- 
ble to the Jury or the Court, and not having forced' them to 
hear the disclosure of his guilt, he was to receive this very 
lenient sentence. To convince him that it was a lenient pu- 
nishment, he had only to inform him that, the, day before, they 
had been obliged, after listening to such disclosure, to award 
transportation for life, for the very same crime, with the same 
aggravations. 

Sei9iene$^^^* To be transported for seyeo years. 
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For di« PttUkel«->A. Futcbbr. 

Stoddart. 

Diet called agiinit 

No. 43 

V Mysib, or Marion Browk> or Graham^ chaiged with asMmlt, ng- 



Myne, or Ma. giRvated by being coniHihted with intent to murder, by hangings or atr- 

H on Brown, tempting to Iumg;-^iii 00 fiur M, on the 6th of February 1827, she did, 

AttAULT wiTB^^^ ^^ house of Thomas Graham, her husband, m Dnmbiedykes 

nmirr to road, foot of Salisbmy Street, Edinburgh, attack and assault the said 

BY BANGii^ OK '^^R'^ Grsham, as he was lymg sleeping ; and did twist a rope or cord 

ATTBMRiNo TO fouid his ucck, snd did Suspend him thei^with from m beam that ran 

^^^^' along the roof of said house, and did leave him there with the weight 

of his body 'hanging by said rope or cord until he became insensible, and 

was almost strangled, and was in inuninent danger of his life, and only 

saved from instaiit death by the timely arrival of some of the neighbi^urs 

— and that she did previously evince deadly malice and ill-will agaiiiirt 

him, by repeatedly striking and threatening to murder him, especially 

for twelve months inomediately preceding the said assltult. 

Plbadbd NOT GUILTY. 

Case for the Prosecution. 

CkUherine WUBon^ or Grahamy wife of Thomas Graham, lath-splitter, 
and now, or lately, residing in Arthur Street, in a^ ucAair Edinhdtgk 

Objection. [FlRtcher 'objected, that she did not reside in AfOatr SiheeL 

Being called in and examined, ahe declared thiit she lived in 
Middle Arthur P&ios.— Objection sustained, and witness widi- 
drawn.] 

Mars^m^ Brmtm^ or Aeirte, wife of Wilson Petrie, porter. — Knew the 
lirisoner, and her danghter^in-kiftr, CMherinis Graham. Her husband and 
she lived in Dumbiedykes, at the fdoi of Salisbury Street, down two st^w. 
Their house coairtisted of one apartment, with cme window looking to the 
Street. Witness went there, just five wedcs ago, with Catherine Wil- 
son, or Graham, about a quarter from five, and found the outside shutter 
closed and bolted. ' The door was locked. They n^ped, but had no 
answer for three or four minutes. It was pretty hfjtxU Catherine con* 
turned knocking. At last Gnnnie (}>tiuiel) answeredi bidding them upme 
in and see what her husband had done — ^tbat he had hanged himself, 
Witness heard a groan when she first knocked. The words were, 
' Come in and see the — has hanged himself. ' Witness ran instantly 
up stairs, to the house above, for a knife to cut the rope ; but had first 
opened the window, and saw him lying on the floor with his head about 
d foot from the ground. Did not get a knife. On returning, found 
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iteOMMB AfldenoB lad c«l Uiii do w% and die tiMn MW diat it 
Gnfaaait the panneft hosband. Itwaamaaiallrope^andhadbaenwoiiid 
Area tiaMtRNiid fan Rede Ha was quite inaeanble, and black in die fiwd. 
Aaked bin how he w a a he did not mmWer. Than wwe threa Uaek 
aBBtey aaiaife as her finger, round the nedb Saw no nedcelock The 
old woman kept going abo«l the hoasor R<uA|^ ▼^ bad langaage* She 
cried, ' Roast him alive ' — gare no aanatanee — gare them no aoeoalit of 
any thing, hat contHiaed aaing the aaaie land of langnage. Coold n#t 
«af if rfie was dnaak. She appeared to hare been drinking, bat walked 
ateadily. WitaeM aariated to put him to bed, and then want for yb 
OtanpbeU, scogeon. Retonied to show him the hooae. Foand the daor 
kfbked, (when the went for the Doctor, there was just the paonel left in 
ihe honae^ trho called after and abaaed her), and Mr Campbell called 
ftir a huBttMr to bf«ak it opeik Witneet did not enter, but went hone. 
Gtyiaai qipeaMd far goae. Did not, howerer, ampect Urn to he dead. 
He waa atill insensible when she went for ibe sorgeon. There ware no 
4«lttr peiaoBa bat die pannel end her faaaband witfam, whan wtOieaa 
opened the window-ahutler. The body waa lying aboat three qaartaiai 
^^ymdtnua the lioot of the bed* Ihera waa a diaat af diawata a 
good npufoe from the bed. Did not obaerre if there was a chair« A 
peraoa standing on the cheat of drawem coold not hate pot a ivpe 
ronnd the nail in die bcaaB— nor ooold a pereon, by standing on tkls 
end of the bed, haTe dona ao. Standing upon a high table one auight, 
without the assistance of a chair. There was a taUe in the roain. The 
card (bere prodficed) was aach as la nsed for an d§^it-day deck. 

Had hm4, no cry for assiBtance. The pannel was storming, and in n 
pasiiloh. Fete no smell of drink on Graham when she pat Inm to bed. 
Had kMwn them for sone yean. Nefer heard the pannd direaten her 
Imafaiufedt biit had not been so moch in their company as to haye heard* 
Had Mt been in their honse for some months before. The neighbonia 
had iM began to tdiat up dieir windows, and it stradc her aa odd to find 
tfaehrV ^loaed* (iSUfi0ti9r-G^MefYi/)_Ptamel told them « to come in, 
and aee What die eld — — had done for himaelf ; roast him alire, roaat 
hfimiAHellt* 

•lofcii At%ietM^ laboairer.-^On going in, foimd Graham lying on his 
tedc) In a kind of i^trangled state. Did na« notice the onter shatter. 
There was a napkin and a rope round his neck. The repe was below, 
Ih^ nedkdodi, twisted tight roond his neck, and fostened to a nail in the 
h i Mm abo^. He wai lying on his back, and his head was a piece off 
die groond. Coold net say how &r. His clothes all on. Witness r^ 
Bet^ him. Loosebad his neckclolh— gate the rope a chack, and broog^ 
H dowti, ttid ontwisted ft from his neck. Coold not say if it waa 
Hkkt dtfii onee Mmd, orif there was any mark. The iKOwas awette!, 
ftad gcfttinig hladu He waa Insanible, and his han«h d rop p e d deiwn 
by \^ sMle» Tha b6dy hty i foM yard and a half ihan Ihe bed, whfa 
the feet nearer it than the head. The pannel, Catherine Graham, and 
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Mrs Petiiey were in the room. Tbe peniwl wm\ carting and 
ing all the time, hoth hefore and after her hwhand was pnt to bed. 
{Justice ClerL)^^Did not think he would hare lived two numttea, if 
he had not got assistance. Pannel gave no assistance whaterer. If she 
was not dmnky she was ' raised mad. ' Did not obaerre if there was 
a chair near where he was lying. He had no smell of drink. 

PcUfidc Campbelly surgeon.^ — ^Was called on Tuesday erening,. 6th 
February, to Thomas. Graham. (Here produced and identifi^). Fo«nd 
him lying in bed insensible— *his face sufiused and livid— hands quite 
cold. Drew: up a short Beport. (Heve read). Did not bleed him« Was 
amdouB to haiee him conveyed immediately to the InBrmary, as life i^p- 
peared nearly extingnished. Left some one with him, and went for aa- 
aistance. Oi^ returning found him reviving a little, and he was not re- 
moved. He would have been dead in a few minutes. The pannel waa 
•like a penoQ deranged with passion, or in drink. It waa possible that 
he might have done it himself. 

ChiM^cramtii0i<~*No appearance of any struggle. No mfflmg about 
tbenepk. The nail was five or six feet from the bedt • 

Dr Bkbckf Boigeon to. the Police, also^saw him, and draw up m re- 
port. 

Thcmuu Qrahamy witness, hia wife, and a lad Smart, were in the 
house that day about dinner time— two o'clock. Had be«i unwell for 
.some days, and not out that day. After taking a little dinner, witness 
lay down. Smart was stifl in the house. ReooUected nothing till the 
evening, when he found himself in a very duagreeabk ttaU^ and did not 
know die reason. Had not attempted to bang himself, nor to do any 
thing to himself . Found his neck iwiy sore* Knew of no owd beloBg- 
ing to the house, except one ftom tfie wall to the beam for drying clothes 
•upon. (Much thicker than the one produoed.) Pannel had. be^ drink- 
ing that day. Witness also had a glass. Tli^re w«ce three gijQs (abc 
glasses) among six of them. There had been no quarrelling thfft day. 
When she. was in drink, they had often a good deal; and he bad been 
often, threatened, but it seldom eame to blows. When she was not in 
drink, had no reason to think that she entertained any malicious inten- 
tion towards him. Never saw the cord produced till in the SheiiffV 
office. (JusHee Clerk.) — Positive he had htui only. ope glass that day. 
. Was in a feeble state from illness** 

Crou-examineiL — They had been married 46 years. She had had 

ten children. She hjad been addicted to take a glass * for a gae time 

back. ' Even when she, did threaten him, did not think that she had any 

. serious intention of doing him any particular injury. Would have no 

^dislike to take her home, if she were now at liberty. She brought «p 

,lier family in as decent a way as any poor man's wife coald do. There 

ivas>ni»qu{uvsl .between them that day. (L(nd MB(Mb^wbamk.y^Be&tved 

she waa scolding him that day, because he waa in the house, and off 
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wi»k* She WM often BOoMing him* (JiMSfm C9ML)— Mf she were 
to come beck to him, took for granted he wodd not «llow her to take 
any thing stranger than water for the rest of her life ? * Would be aprry 
to confine her to th^t, &c 

Akxandar M^Lmah aheriff-offieer, depoaed that he had £uled in diE«- 
coFeiing a lad caUed Smart. 

In her dedarationay ahe aa^d that on the day in question, she went out 
to biiy aeine greena, leaying Smart ai^d her husband in the house — that 
ofi retonung sh<ntly after, she found the former gone, and the latter lying 
on the floor, with a rope round his neck, and gfive the alarm, calling out 
' Murder ! * upon which a crowd gathered, and he was relieved. But 
denied that the door or window shutter was closed, or that she reftised 
3dn)ittance to any one, &c. 

Case for the Defskcb. 



WUUam ilPjGBiy.-^Hed a workshop near the paiiael'a residency, and 
recollected her coming there on the 6th of February laat, about twelre 
o'clock, and that she tpld him the watch was missed* (SoUcitor Gene' 
ral objected to any questions as to what she said about a wat^h. It w^ 
contrary to the rules of eyidepce to receiye any thing she said in h^ 
own fovonr in the course of the dav, and before the fact — fiuther ques- 
tions not allowed.) She was drunk when she came ; and asked him to 
go home with her, as her husband was going to hang himself. Went to 
her house with her, and found her husband seeking for a watch aboi^t 
the house, and appearing uneasy for its loss. He appeared quite sober 
and vexed about the watch. Witness, with some others, partook of 
three gills of whisky that morning with pannel and her husband. Smart 
was with them. Had not seen him since. 

CrosS'txaminecL — It was after Smart went away that |Mm^ came to 
ids workshop. Did not see him after nine o'clock. He left his' tools in 
witness's workshop. Quite sure Smart was not in panners houiM at one 
o'clock. It was an old fiuhioned watch. Neither of them blamed- any 
one for taking it. The abutter waa cloae on one side. Meant that the 
abutter was half closed, and this at twenty minutea before fire. At 
one o'dock it was not shut at aU. 

Solicitor-General. — It wfts one of th^ most melancholy 
cases he had ever known, and in sopie respects inexplicable. 
It appeared to haye been in a fit of temporary derangement, 
produced by intoxication, that the wretched pannel had done 
the act which had so ne^ifly proved fatal to her husband. Tlie 
charge of previous malice he at once admitted had not be§n 
made out The expressions which, in those fits of intoxication, 
$)ie might have made use pf, were not to be considered ^ ^vln- 
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ctng a settled and deadly purpose of doing him some great 
bodily harm. Of die fact of his having been found nearly 
strangled, there could be no doubt As to the pannel being 
the c%use, they would attend to the evidence. Although, from 
the way in wUch he had disappeared, it was extremely pro- 
bable that Smart had taken the watch — that circumstance 
rendered it most unlikely that he returned at any later period. 
The old man's recollection was not very distinct. \V1iat he 
said of his being in the house at dinner-time, was therefore of 
little consequence. But indeed the circumstances detailed by 
the witnesses, completely excluded the possibility of its haying 
been perpetrated, except by the pannel. For he could not 
have be^i many minutes in that situation, when they arrived 
and found the door and window secured. (Went over the 
heads of the evidence.) That the crime was without adequate 
motive, altogether extraordinary, and unaccoimtable, was no 
ground of defence* Still less that it was committed during the 
frenzy and excitement of a paroxysm, produced by drink. 
Under all the circumstances, a conviction might not lead to 
the same severity of punishment, that, under any others, it 
would, but they could have no alternative but to find her 
guflty. 

FL£TCHER.-»They were called upon to decide upon proba- 
bilities. There was no direct evidence ; and in the evidence 
for the prosecution, there were discrepancies by which it was 
materially impaired. The nail was at a considerable distance 
from the bed, and it was hardly credible that this poor old 
woman, of 69 years of age, could have dragged him so £ar. 
Under every view, she was the most unlikely person to have 
been author of such a crime. Thef« was no previous quarr^ 
—there was no motive. But there was something like evi- 
«dence that he had been robbed of his watch that very day ;-^ 
Smart might have done it, or he himself in hjs distress. E^ither 
of these was a more natural supposition than the one which 
they were called upon to adopt. Dr Campbell thought it pos- 
sible that he might have accomplbhed it. The obvious false- 
hoods of the declarations might be accounted for by the in- 
stinctive desire of every one, when doubt was thrown upon his 
character, to have recourse to the readiest means of clearing 
himself. ' In that situation, an ignorant and unreflecting person, 
even when innocent, might commit himself in this manner. 

The LotiD Justice Clerk. — It was one of the most strange 
and melancholy cases ever submitted to a Jury. The crime 
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had arisen out of the habit of drink^ to which the pannel had 
unfortunately habituated bersd£ Crimes which would have 
once appeared incredible, had of late years resulted from the 
increased use of ardent spirits. They had this day to consider, 
if there could be any doubt of ike pannel having been g^ty 
of this most unexampled offence. Intoxication, instead of be- 
ing a palliation, was an aggravation, more especially when 
the person was addicted to that baleful habit. If they be- 
lieved that the evidence proved the crime charged against her, 
they must not allow the fact of her having been in liquor to 
weigh one feather. (His Lordship here went over the first 
part of the evidence.) If they believed Petrie, it was impos- 
sible to doubt that she stated matter that was most important 
in that triaL It was for them to say, if it was consistent with 
the hypothesis, of the old man having done any injury to him- 
sel£ The other was a still more extraordinary supposition— 
his having been so suspended by Smart. (Here recapitulated 
Anderson's, Campbell's, Thomas Graham's evidence, the de- 
clarations and the evidence for the defence.) All the suspi- 
cions attached to the prisoner, and to her alone. Notwith- 
standing the monstrous expressions used by her, the poor old 
man had undoubtedly said that he would receive her back ; and 
tiie Public Prosecutor had, with the greatest candour, depart* 
ed from the charge cf previous malice. Even in case of a dif-* 
ference of opinion, they could return their verdict vwa voce. 

VerdkL'^* Uiiammoiialy find the pmnel GuUiy as liMMf and ra* 
commend her to the lenity of the Court, on aoooont o£ ker ysait. ' 

Lord Meadowbank. — From the nature of the offence charg- 
ed, and the peculiar aggravations, could not have proposed a 
punishment short of transportation, but for the recommenda- 
tion of the Jury. But would now propose 18 months imprison- 
ment in Bridewell ; and add to the sentence, a special interdii>- 
tion from spirits and fermented liquors of every kindf during 
the whole period of her confinement. 

SaUmoe^.^* To be imprisoned in Bridewell for the space of 18 calea* 
dsr months, from this date, and daring the whole el that period, to \m 
allowed no drink stronger than water. ' 
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Resent, lith March 1827. 

Lord Justicb-Clerk; 
Lord Mackenzic^ 
Lord AllowAy* 

4 

lor the Crown^ — Solicitor General* 

Alison. 

DUNDAS. 

t^or the Pannel— Leslie Melville. 

Diet called against 

AlexavosR M'KENzfE, public-hoiise keeper, charged with robber)r 
end muder, or robbery and ilwaiilt, aggrarated by being committed t6 
A. M*KeDzie. the erosion of bloody and imlilinent danger of life ; — ^in so far as, upon 
8tk Jaiinary 1627, he did, widiinhia own ahop in Roxburgh Place, or 
Eldin Street^ aasaiilt Akooinder Clerk, carter, then residing with hk 
mother, Margaret Patersqn, or Clerk, widow of John Clerk, coachman in 
South Richmond Street ; and did seize hiih by the throat, and throw hmi 
upon the floor> and rob him of a black Telret pnisey and 15s. Steiiing in 
silver, (2.) Farther, time and place aforesaid, he did assault the said 
Alexander Clerk ; and did seize him by the throat, and throw hifn upon 
the floor, and strike him repeatedly on the head, chin, breast^ groin, and 
other parts of the body, with his clenched fists ; and did kick him, and 
trample upon his body as he lay upon the floor ; by all which he was se- 
verely and mortally wounded, and continued to languish until the 18th 
January, when he died in consequence of the injuries thu6 inflicted, and 
was thereby murdered by him the said Alexander M'Kenzie : Or other- 
wise, time and place aforesaid, did assault, throw down, kick, and tram- 
ple upon him (as above) to the great efiusion of his blood, and imminent 
danger of his life. . 

pLfiADED NOT GUILTY. 



ROBBKXT 

and 

MuKDEft, 

or 

ROBBEKT 

and 

AsgAULT* 



Deposition. 



- ■ Case fob the ProsecuitiOn. 

Gear ffcTatiy "Esq. Sheriff-substitute, and Archiiald iScof^ procurator- 
fiscal.. Took the deposition of the deceased Alexander Clerk. He was 
r then in a dangerous state, but quite collected,, and, in their presence, 
identified the pannel as the person to whom it applied. 

The deposition was then read — ^nearly in the following terms. * At 
Edfiibur^, ' the 19th day of January 1827, in presence of the Sheriff- 
Bubstinite df Edinburghshire, compeared Alexander Clerks who, being 
solemnly sworn, &c depones, That he is a carter, and resides with his 
mother in South Richmond Street : That he is twenty-two yean of 
age, and unmarried : That, about five o'clock of the morning of Mon- 
day the 8th current, when he was going along Adam Square, on his way 
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to his wotk, he saw a man ttanding at the ottiier of the street, who was 
a strangeir to him, and who asked him to go and get k diim ; and the 
deponent said he was not caring about it, and that, at any tate, he would 
not get a door open at that time of. the morning ; b«t he inabtedy and 
they aooordingly went into a house in Eldin Street^ kept by a publicam 
he has now seen named Alexander M^Kemie : That the man called for 
a dram, which they drank ; and the man said that the deponent .^loaljd 
call lor a dram too ; and he did so, and the dirnm was got. Depebes» 
Tliat he was sitting with his back to the door : That he wore a durtars 
waistcoat, which had a pocket in the left breast, and that it was not 
mudi nnbvttofied ; and, on looking roond, he was surprised to see a 
WQHMBiy whom he had nerer seen till that momeilty hare his pone, coa^ 
laiAiag fifteen shfllings and sixpence, in her hand, and which purse ho 
had had in the side-pocket of his waistcoat; and he rose and took it 
fixnn her, and put it into one of the pockets of hi^ th>w8efB ; and she 
roared out that she had loft her numey ; and M'Kenzie came into the 
room, and told deponent to deliver up the money ; and the dqioneilt 
said he had no occasion to do so, as the money was his own, and law- 
ftdly wrought for ; and M'Kensie then seised the deponent by the col* 
Isr, and tried to choak him, and dragged him out of the box^ and threw 
him on the floor, and trampled on his groin, and tore the money ottt of 
his trowsers' podcet. Depones, That the man who went in to drink 
with him, went out after the second, dram,, ind before the piime was t#- 
ken by the iToman ; and that he did not see him again. D^K>nes» 
That another man, who wore a shirt and trowsers, came opt of the bth^ 
end of the shop, and helped M 'Kenzie; and that they both kicked de^ 
ponent, on eteij part of the bodjrrtill he was insensible ; and has some 
recoUection of being thrust out of the shop in|o the passage, bint h^a no 
reci^eciion of cottuag home ; and the next thing he recf^feols is finding 
himself in bed in his mother's hotee. Dapolna, Thut he ibiaka that ito 
woBoan remained in the house until he was knocked down, but does no| 
recollect haying seen her aft^r that time; and iko persolM weie in tb? 
house than those whom he has now mentioned. Depones, That he could 
not know the man who helped M'Keiune to kick him ; and depones, 
that, whenever he went home, he gave information to his mother of ill 
that had taken place. (Proceeds to describe bis illness). And b^ing 
shown a woman, named Jane Bedner, and a girl, Mary Thomson, de- 
pones, That Jane Bedner is the woman who had his purse and money, 
as before mentioned, and thinks he saw Mary Thomson going past the 
end of the box before the money was taken, but not afterwards ; and 
depones. That none of the women were in company with lum, or the 
man of the house, and he did not see them drinking in the house ; anid 
depones. That hfe did not give any canse of offence to M'Kensie, farther 
than saying that the money was his own ; and, being inteirogitted, ' do* 
clares, That neither he nor the other man, as far as he knows, asked ei- 
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ther of iIm WMMB to go iaio M^Kende'b kMM. D«poii6i»Tblli«iviN 
not fint in tlwl homey anil aftcrwaidt in s puhKc-hoiiM in the Qam^ 
market, and after that in M^Kensie^a again: Thaik be ««a only once there; 
and that he waa not in the GraaBmarket at aH on liw daf nftned to. 
Deponea, That hia pone was a black TobcC pane: Iha* M^Kflra% ater 
taking the money out of it, gare it to tibe dqwneal^ and the depooent 
tbww it bade to him ; and, afiter going home, it waa feand in one nf fcia 
poekeCa, but doea not know vho pat it there s And, being ahownm Mack 
^ehet pnraa libelled, aa rektivo hefota, depe ne a, That it ia the pane haR 
referred to: And, being ahown a man named Doni^A M^tfifan, defMit^ 
That he is like the man who nmiated M^Kenaie, bat rennet aa^ thai ha 
is the tame peason* Deponea, That he bled very nuach in M^K^nnea, 
both from the month and noae, bat did not obaerve if theaeaeia any hiand 
on M^Kenaie*B dothea or peiaoa, aa he waa randaeed inni— ihle floam the 
bkwe which he had receiTed. Deponea, That, oponithe fiotoday injgjhr, 
deponent put sixteen shiPinga into the pone, part of iMtk coaaislaH of 
thnteen shiUinga and sixpence which he had got for a cart- lead nf coals 
that evening, and is certain that the money was in his pafseumthe Mon- 
day BMrning, and intended paying it away that fovenoon. ' 

J fayy wiet Paiitwm, or darky mother of the deceased Aleoandar 
Cleric 8anr her son en the Snnday beforo the ancidenL Saar him 
ceont Ua money. Saw a crown piece, two half-crowns, and aome small 
money. He said he had 16s. and pot it into a Uack Tehnet parse (the 
one predoced.) Aptness coold not say wlien she went to bed on the 
Sonday nighty When die awoke on Mimday nM>ining, he waa not in the 
faoose. He aaaaUy went with his cart to ihi& coal-Ull at five m the 
meffoing. He came in ahoot aeren o'clock, and, when he opened the 
door, exekimed, f JfoCAer, /ean m m n k r e d y and robb&iafM^ meniy /* 
His tro waews were aU torn. There waa a hige woond across die nose. 
Hecried,hewa8dlfaniiaad,andhisrihebraken. Whaem cmisted bin 
to a dnir, and asked him, ^ In tibe name of God, where he had bean ? * 
And he leplied, ' Inthe honseof one M' 



[Mblvili^ here objected to what he said being reecimd aa 
evidence. 

Lord Justice Cijbrk.— * lEvery word he uttered before cre- 
dible witnesses was to be received. ' 

Melville felt bound to state his objection, and the authoci-^ 
ties on which he relied. It was, that hearsay evi^Qpoe ^wa^ not 
competent. There was only one eai^oeptioii to t)us itde-^-when 
it was taken as the dying deelaration of a person who after** 
wards died, and who believed himself dying at the time it waa 
emitted. (Hume, vol. ti. p. 891 ; Buniett, p. 98«-.499.) 
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Lord Justice Clerk. — ^The authorities quoted were not ap« 
plicable. It had been ruled and settled in twenty cases ; and 
(more especially in the case of a person killed in a house of bad 
fame) every syllable that had been uttered, in addition to a so- 
lemn deposition, was to be received. Objection repelled.] 



WHneis immediately went to M^Kenne'e house. A boy in his 
tad trowten opened the door. She adced if a carter lad had been there. 
Heard someihii^ said witlun, and the door was shot in her hee. Weal 
to the Police-office^ and procured a watchmao, with whom die ie« 
tiimed home, and fomid her son bleeding very much. In her ptesenoe 
he'dmi stated, that he had gone to M'Kensie's with another nian to 
get a dram, and that they called that person by the name of Doctor. 
•^Thea related what happened in the house, as in deposition above*) — 
W i tnes s then accompanied the watchman to M'Kensie's, obtained ad- 
miiwioii, and fbmid him (the pannel) sitting in a box with two women, 
lus hands up at his head. The watchman said,' ^ What is this yoa ha^re 
done, M'Kensie ; — ^yon have both robbed and murdered a man ? Why 
did yon not take him to the street, and give him fidr pky for his life ? ' 
M^Kenzie, * Yoa be damned. ' Watchman, * You kept an irregojar sort 
of house once ^— you have not done so of late, but I will report you to the 
l^ieriff;' adding, * Where is the man thai assists yon in your night ram- 
bles ? ' M^Kenarie replied, * (% I he is gone away home some time ago ;' 
and took down his hands from his collar, and they saw blood. Upon which 
the watdmian said, * I see youare the man yourself. ' Witness then re- 
tired, went home, aad put her sou to bed. Between eleven and twelve, 
Mr Barry, a medical student, bled him, and gave her a prescription for 
some medidne, which she got. He remained in bed, and on Thursday 
comphuned of his jaws, and < that hn fooe was all contracted, as ifvfpcn a 
fn/teJ" HesaidlohissiBter,<A«tmifpelfiii^ali^ifioiflA/ He complained 
also of dimness of sight. On the Tuesday and Wednesday had said, ' My 
mother has made some dinner, but I cannot swallow it. ' Witness said 
it was from Ijring down, and bid him raise himself up. He did, and 
took a litde. On the Thursday he complained of not being able to get 
^ spoon into his mouth. Thinks that he concealed a great part of his 
distress, not to grieve her. He did not complain of sickness, and did 
not say that it was on that account that he could not take food. He 
spoke most of the dimness of his eyes. On the Saturday he got out of 
bed, and wished to go out and get some money from his master. They 
were in very poor circumstances. She wished him not to attempt it. 
But he got up, and went down stairs. When at the foot, complainod 
^lat he did not know where to go, and was quite giddy. It was not 
yet dark. She tied a huge handkerchief about his neck. He remained 
out about an hour aad a quarter, retmned, and appeared much cast 

L 
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dDHHi* She aUked hiili tbd reiflK>ii) And be said, < h^ #tt9 ftfi«id tfteM kas 
Hdmething bonding oyer tiiin, as hk light im nearly gone. ' He took 
liothlng nU that nighty and eompkdned on Sondiy of hb month being 
contracted^ and of being unable to put anf thing into it, or to swtiUow. 
He wtent Out the length of the College, and was absent for about a 
quarter of an honr. Took nothing. Between eight and nine of the 
Mbiiday mornings he rose tmd went out to try and work. Witness was 
againfert it ; but bs Said) * he eonld not sit in the ho«se» and see her 
starts — that they had taken all his mimey. ' He could not take any 
things and cduld put the iqpoon only a very little Ut into his mouth. He 
came in totrafds dwk; and she said, ^ he had come back sooner 
than she expected^ and that she had no dinn^ ready for him* ' ' He re- 
plied, * Little dinner will do for me^ I am ready to drop down with 
heat. ' He complained of his jaws, and of a great weakness in his back ; 
but ^Tent oitt and suppered his horse. He desired her to call him on 
the Tuesday mornings which she did, but he was th^i unable to rise» 
He did get up and put on his clones, but went to bed again immedi- 
ately; 8he called Mr Whitehiw, surgeon, who yisited him between 
eleven and twelve. By this time his mouth was quite closei and they 
oould not get even the shank of a spoon between his teeth. The Doc- 
tor gave her something for him, and bid her foment his jaws and throat. 
In the evening he rosoi and said < he was gone^— his month was 
ckise— to get something to keep it open till she went for Dr M<- 
Kensie. ' She went for him. Whatever her son got after tins was pat 
in by an opening on one side, where there was a broken tooth. The 
Sheriff saw him that night. The prisoner had been previoasly shown to 
him, and had said, ' Am lihe man f ' Her son lifted up lus eyes, and 
with a look she would jiever fDrget as long as the World Stdod^ said, 
' Yui yem ar& the man. * He died on the Friday morning. 

Cross-examined, — Her son was a stout, tall, young man. He wm^ 
a light coloured corduroy jacket when he came home. He WM of a 
ruddy and fiur complexion. He never talked of another purte> He 
was not out more than two hours on the Monday morning. (She iden- 
tified the watchman). 

tViUiam MarehaU^ day-patrol.— Cqrroboiated her evidence of iriiat 
took pUce in Mckenzie's when they were there togeth^. 

Wmam CUrk^ carter, brother of the deceased Alea^der Cleik.^ 
Saw him on the evening after the accident, and every day that week. 
On Thursday said, < that there was surely sometlnng like nmtter with 
hun— he k^oked so dulL ' He replied, that his face felt aU diawn to- 
gether— eq;>eciaUy his nose ; and witness thoaght that it was in e6me* 
quence of a ph»ter that was an it. He did not eom|daia of hia jaM 
until the Monday evening of the followmg week. 

Margaret Clerk, — Fust saw her brother, after the aoeideBt^ oa the 
Thursday. He compkined of a difficulty of swallowing, and had always 
his band on his face. He said it was all drawn together, and npt as it 
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iMdtobs; dutt h feh>bM. Snr Um nesl mi Tnoadiy. Hk tee 
lad Iben die appearance of being all diawa together. His neath wm 
aiso twisted. She remarked it) and he tepSedf < Yes, I am going to get 
a genteel DKmtli.' ¥lltneaa waa only a ahort time with him. 

ZMmald ItArtkuTf ahawl and kce-dealer, £oxbiii]§^ Haoe^— Hia 
thap next M'Kensie'a. On the moming of the 8th January ]aat» abovt 
eix o'dock, a noise, as if of a distnrbanoe there, awoke his wife and him- 
miL Heard a woaian'a Toice bodeaty and aome words in GaeUc, in a 
man*sTeioe. They were, « O God I God I what is that ? * This when 
the diatarbanee was rather aladced. His impresaion waa» that it was 
Dnncan M^Niten, the amistant in M'Kenaie's shi^. Hie ftmale Foioe 
was kmd in swearing. It i^ipeared aa if some peison was aecosing her» 
and she waa refasiag the cha^fge. The muse coatinaed not more than 
twonmmtes. (Jw«tt« 6iferL)--Whenhefiiat awi^, heardaUltieli^ 
peofde stniggfing or fighting. Did not hear a ftJL ( Cra t 'ea e a M ame d ,) 
After the Gaelic words there was no more fitting. 

Mrs M*JfHktr. — ^Awoke, and heard a noiae, and Gaelie wads, < O 
Lord GodI what is this ?'— or < What's done?' Heard no stragg^, 
nor die soond of any ftiH. 

JiaMf Barry^ medical atodent 



«/ 



[MsLviLLS laovedy that the other medical witnesses should 
be directed to withdraw. The Court held, that there was no 
naaon for it, and that they might be present, while the exami- 
nation was merely in regard to the medical treatment When 
tliey came to queitiana of medical opmion, it would be the 
proper course.] 

Wbaess saw the dftfffti^^ Alexand» Clwk between twelve and one 
ef the day on which he was told^he had met with an accident. His &ce 
WW nnch flashed. He ansvrered questions pertinently enough; but ap- 
peared lather diewsy, and complained of great pun in the left groin. 
Than was an injury on the no8e» partially concealed by a bit of plaster, 
under the ^in- Gave some medicine, and bled him. Wished 
to be eat <mty but it was objected to by his friends. Applied 
to the groin. Did not observe any swelling. Understood 
^ilerwarda that some other mff>d?fri man had attended, and did not see 
hamw^ffmk. Did not sf^prehend any danger. 

Mr WkUdaWf suigeon, Salkbnry Streets— Was called in on Tuesday 
the 16th, between ten and eleren o'clock. Found Clerk sitting up-^hia 
nealh nearly Aat. He ^i^^piM«Ail d difficult of swallowing, and coold 
Bol open hk jaws. There was the mark of an old blow nnder the chin. 
Tkere were ayiq^tOBDa of lo^-jaw. Witneaa did not see him again. 

Jfr^ JtXmfk, aBigeop.-Aw the deeeaaed on Tneaday, the 16th, 
after Ifr Whitelav. Found him aitdng in a f4iair» cemplaining of pain 

l2 
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in different parts of the body— of slight headach— ^tiffiiess of ^ jawa— 
rigidity of all the muscles connected with them. His respirations w&e 
slightly increased. There were symptoms of incipient lock-jaw. Wit- 
ness prescribed, and continued to attend. Requested Mr Liston*s assist- 
ance that evening. The tetanus increased slowly, and he died with it 
On Tuesday he swallowed— on Wednesday his jaw was completely 

locked. 

Mr LiHon, surgeon— Saw him on the Tuesday, Wednesday, and 
Thursday. He died on the Friday— of lock-jaw. Witness diapected 
the body, and drew up a Report. The following :— * Edinburgh, 20th 
January 1827. We hereby declare, on soul and oonsdence, that, by 
virtue of an order, £k% we this day examined the body oi Alexander 
Clerk, Richmond Street, and found appearances <rf slight external ii^ury 
upon cBfferent parts of the body, and of inflammation of the throat and 
windpipe, which, of themselves, do not appear to us sufficient to have 
caused death. * — 

Inflammation of the throat sometimes connected with lock-jaw. {7%e 
&ther medical wUnmes were here ordered to wUhdram). In ^tneas's 
opinion, lock-jaw was the cause of death. It was a disease very gie- 
nerally &tal. Had heard instances of its not being so ; but never saw 
9fL instance of recover^ after the symptoms were formed, and had 
manifested themselves. It commenced generally eight or ten dajrs after 
the injury. Sometimes sooner. On dissection, did not -find any tor- 
gescence of the muscles round the nostrilsw The inflamm ation com- 
menced behind the nostiik, and continued down the larynx. Tetanus oc- 
curred sometimes from eiposure to cold, but not so frequently in this 
country. Generally from injuries. Wounds of nerves, and of tendinoos 
and ligamentous parts, were most apt to produce it. Should suppose 
tliat, in this case, it proceeded from the wound on the nose. Witness 
had heard the evidence, and thought tiiat the contraction of t&e features 
on the Thursday was the commencement of the symptoms. l%e disease 
had commenced before his going out on Saturday. The progress of the 
disease might be accelerated by that exposure to cold ; but, in aU probar 
bility, the ^sease would have run its course notwithstanding — to a fatal 
termination. Lock-jaw often commenced after the wound was healed. 
*' Was there any difference in it when arising from cold and frt>m in- 
juries ? * Believed it more intractable when arising from, the last. Lock- 
jaw not of common occurrence in tiiis country. But there was quite 
sufficient to account for it, and witness had known it arise frt>m much 
slighter wounds. 

Cross-examined. — Had seen it arise from a, not extensive, wound of 
the hand, and terminate fritaUy. It was very seldom a consequence of 
wounds in tins country. There was abrasion of the elbow. The akin 
was raised on the haunch, and there was effusion of blood in tiie scrotum 
and under the scalp, which showed the man to have been a good deal 
bruised. But those injuries w^e not sufficient to account for deatbj and 
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lidiproiild Rot liRTe apprriienddd any danger at first. In dl probability, 
iiixta its rare oocnrrenoe, would never have even thonglit of lock-jaw. The 
inllamniation of the throat was intemaL There was no eztenud injury 
of the throat, and he observed none npon the dun. lliat intemna ti o n 
night certainly have arisen from expoenre to cold* It night hasten his 
death. It probably did. (Jiu^ CfciilL)—< The laige handkerchief woold 
be a protection so fo from the cold ?' — It wonld. Did not think that 
Ihoee other injuries aggravated the symptoms of lock-jaw^ as they 
were not open wounds. (SoHeUor OeneraL) — ^Woald have been ap- , 
prebenaive of danger from the Thunday. — * Althon^ not a com- 
mon and necessary, was the lock-jaw, of wfaidi he died, a natnral con- 
sequence of the injury which occasioned it?' — Certandy was. ^ And 
miglit have followed the most skilful treatment ? ' — ^It might. In the na- 
tural progress of events, it might, like mortification, occar, although not 
m necessary, nor a so common result. (Juitke CZerL)-— It might have 
equally occurred had he been attended from the first. It was dittcult 
to he prevented, and very unmanageable. 

Mr M^Emmef sufgeon, (reeaUed ami re-eaoammeiL) Lock-jaw, con- 
hined with the affection of the wind-pipe, was the canse of death. The 
latter aggravated the former, and accelerated death. Inflammation of 
the musonko' part of the throat had been occasioned by lock-jaw ; but 
witness neVer heard of its causing infla m ma t ion of the whole guUet. In 
tUa instance, the udiole of the wind-pipe and its branches were inflamed. 
Lock-jaw commenced generally eight or ten days after the wound, and 
frequently when it was healing. Ahnost always fatal. Some recoveries. 
Very few. Wounds were the common cause in diis country. In the 
East and West Indies, it was met with in our armies from cold and sud- 
den aherations of temperature. The sensations of which Clerk com- 
plained, in diemsdvee were probaUy the ^rst symptoms of the disease. 
The cut on the nose was the probable ctase. Exposure to cold on the 
Saturday evening would at all events aggravate^the afiection. It did not 
create ik But gave that opinion with some hesitation. {Justice Clerk.) 
— There was certainly less chance of cold having done so, as he was 
wrapped up with a handkerchief. {SolicUor G^iMTtiiL)— His opinion 
that it arose from the wound was greatly strengthened by the fact, that 
the symptoms had appeared before he went out. It was not beyond a 
bare possibility, that it might have been arrested had he not gone out. 

CnM««eaMimtiiedl--->The principal injury was the one on the nose. It 
was not of considerable depth, and might have arisen from a foU against 
an intervening object. It was a very slight injury. Lock-jaw was a ve- 
ry uncommon consequence of a slight injury in the nose. If called in 
at £rst would not have apprehended danger. Would not have allowed 
him to go out on the Saturday evening, had he heen in attendance. Go- 
ing out wonld certainly aggravate the disease. 

Mr Newbiffffing^^lhew up a short Report. It was here read, and 
stated that, < by the desire of the Sheriff, he had viaited Clerk on the 
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ISA, and fownd him afflioled with umam tit lock*JMr, whUtk tm 
told had eziflted sinoe the lOtfai and from which he ooMideped Ua Hfe 
to be in danger. Thai he was infomed that he had bete aeiFeiely beat 
and braiaed on die 8th ; but that the oidjr ramahiing marii of injmy waa 
oRe of R womd acroaa the noae. Waa of opinion that the tetanna, or 
lock-jaw, had been the oonaeqiienoe of the braiaea raoeited on the 8lh.*-«» 
M^tneaa i^oald be at a loaa to whidi injniy to aacribe it in tfab inatanee. 
It waa a yeiy JBital diseaaoi and rarely cored. Thoog^t from the eri- 
denee, 4^ ^^ commenced on the TfanndRy, and that therefore the aid»- 
aequent eac p o aim e e to cold, however they might aggravate, wcie not 
the came of the lode-jaw. TTiey mi§^t hare accelerated and incraaaed 
its action. Conld not go ao fo aa to aay, that the diaeaae migfat not 
have been aneated had he not been ao ezpoaed, bat thought it likidy 
that it would have been equally frtal. 

CroU'examitieiL — Could not hare anticipated lock-jaw, had he been 
called in, in the fint instance. Difficult to aay if the injflammation pro- 
ceeded from it. Inflammation, particulariy of the gullet, waa mentien- 
ed in the books aa a frequent cdnaeqnence. Tetanus waa r anperrening 
disease. They knew very Httle of it. 

Dmnmm M^Mven, assistant to M^Kenzie, was the last witneaa 
mmed for the Crown. The substance of what could be got oot e£ 
was, that, between six and aeven on Monday monung, being in bed, ke 
heard a noiae, and came up etairs. That he tew a man going out at the 
back door, drsased in light frntian Irowtera— but could not recoQeet kk 
what coat. That he asked what was the matter — and a girl aaid ahe 
was robbed of a purse and money. Denied baring heard any call for 
aasistance, or baring done any thing. Was half dressed— in his trowaen, 
abut, and shoes. Heard the girl say that ahe had got back ber purae 
and money. Saw Uood on M'Kienzie's neck. Denied baring seen amy 
struggle. Swore, at first, that he saw only the mans back aa he was 
gmng out — afterwards, that he noticed blood on the left side of his frice 
as he turned out of the passage. Denied baring asked any qoeatioiis 
of M^enzie, or any one. Heard the girl, in the pannel's prssenoe, aay 
iiuiy had been fighting, and that he (M'Eenaie, the pannd) made tiie 
man gire back her purse. Saw her put it in her breast, and s^'it 
heae dear Squire s purse. Was told, by M'Kensie, that the man'a 
sera were torn. IHd not see them. Spoke no Gaelic that night, &c. 

The pannel's declarations were then read, in which he said that Clerk 
came to his hoaae with Brebner and Thomson between cdz and aeren •f 

the Monday moniing ; that they were all drunk ; that Br^ner left the rant, 
and showed him a grey netted silk purse, which she said she had got 
from the ^ Squire ' a few nights before, and there were ten shiHinga in 
it; that aha M^cd tfie party, jmd soon after calkd out for help; 
that Clerk had taken the paam and money, upon which deoliial want 
tatha ttya aa ai iandaawhimln Aanct a£ pattbg it into ha trowaen' 
peoimt; thatha«at]ialdartefinfseittAe|KidBat,andinMngaoaoK 
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%}m <MW i i n link, mA gm% H hide tQ llwto a % il wUch liiiM dM 
iiMiQ^ WW In lU P«nnM> lin4 ef»imlid af»cww% Md tiPt lutfpawim 
piaoeiy iMi4 thretpapoi I |bt||MiiiMRr9lMlw4ariM«loiirQd fmrw m kb 
poflUMOD, whick ihe Mid was Oark\ wU/^ W>i w »P * ed fo Um ; tfct 
CMk felly and that it wm wbeii htt wm dowa tbul ha Uiak ||ie ppine 
ffom him; that a struggle enanedi ia wfaipl| tb^y botii iacnyr4 hkfPP' 
and that the de^eao^ waa pq8h0d ovU 

In thb Cass for ths Dsishck, 

«XQKai0f 4ndrmffs was called to iden^ fi giay tfik paifi p» oae whWi 
he bad giyen to Breboeri who knew h|n| hy 0m name of the Sfoiro^ 

Jokn M'Ka^^ spuit-dealer, West Adam Street swore thu^ ahfli W* 
two or three medica) stndepts^ fuid a myui dr^qfied Ulse a pfWter» ia U{;hf- 
colonred lxl^tian or corduroy ji^Jtet |uid trowser^ were in his bpin^ \^ 
op Sanday night* 

•/eem Brdmer was in Mscken^ne s hpuse with |ffar^ Thoms^n^ fnd a 
man whom she heard called Clerk, betw^a Sanday ^nd Monday. IVx 
came in then ail together from the Grassmaiket abont qix ia t^ morn- 
ing. Hie man was dressed in a short velvet of cordaroy jacket. Xhey 
sat down, and he called for whisky. Witness, being radier tipsy, was 
dosiBg aad^sleeping with her head apon the triile, when she was roused 
liy GMl's hand taking a paiaa oat of her breast, *at had beloaj;ed to 
Mr Aadiewa, aad aatted oat ^ Mackaaaie, ' This kd has taken the 
fifuiffu's farae from me. ' Madfenaia came Ibvwaipd and desired Mm to 
^fie it ap to her, whkh he twice rniiiarl to do — whea the lBa41aKl 
miAf ' I know the pame, it hekmga lo bar, ' aad srijttehwl il oat of Us 
hfadf by whifib «wp ff fbo tassels (now awaking) ware aara aany • 
The pai^i ih^ atrmjk MycluNifief who said if bs waa|d nat be qmat^e 
aro«d4 tara hiip i^a^ Th^ man strad^ him flgaiaf Mapk^^ ihapt 
Irtrack th^ m^af aad then $bey jaal foagh^ with one auotha^, Tbf^ 
w^f^ both on the gronad, aa4 b<^ bleeding. Clerk said tha$ ^ 
was robbed. M'Nlren came up after the %bt was # over ia bjp ahif t 
and tn>WserB. His amrds were^ < Qod prpservip me^ what is tfiis ! ' saw 
Clerk US\. against the comer of the box. . 

OtM«-€a»imtnedl^-^Witne88 heard af^rwards tha^ the man*s rmne wyM 
Clerkp M'Kenzie^ pashed him out of the door, and pat on the d^^ af- 
ter he was pat. It was in English that M'Niven spoke tliese word^. 
He came up as M'Niven was pashjog him oat.. Tbey had a converea- 
don between themselves. There was another man there that morning 
drinking with Clerk between five and six. Tliey were twice in M'Kep- 
asie's, and had two g^ of whiaky in the Grassmarket. There was a 
haif erown and aix sbflKngs in the purse — her property. M'Kemde did 
not glf« baek any puiae. Una dosed the case on both ttdes. 

Tii£ &iA£xi)a^'fiBV£aAL difiB 4ui4Rttaed die iiu^r^i^ 

The result of this case was of very considerable importance. 
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In all sueh scdae^ it 'was pecoUarly dtfkMilt, fironoi the chatriictel' 
of the parties oonoemedi to prove the facts. . But when mur- 
der resulted, it was of the Utmost consequence to investigate 
strictly and gravely all the circumstances, and he felt convinc- 
ed, if he knew any thing of the import of evidence, that the 
crimes of murder — or if the medical evidence threw any doubly 
upon that — of culpable homicide and robbery, had been here 
brought home to the prisoner at the bar. (Here noticed ge- 
nerally the various facts detailed by the first witnesses.) The 
deceased was in his own house from the time he received the 
injuries constantly until the Thursday, when the fatal symptoms 
commenced ; and they went on gradually from that time.. On 
the Saturday, it was true, he went out, and that exposure to 
cold might have aggravated the disease and accelerated his 
death, but undoubtedly was not the cause of it. For all the 
medical men ascribed the lock-jaw solely to the injuries, and 
the pannel could not be relieved, from responsibility unless he 
proved that it was occasioned by cold alone» 

The &ir import of the whole medical evidence was, that it 
was a natural consequence of the injuries received. Mr Liston, 
a most skilful and competent judge, had said so; as did also 
Mr M^Kenade, who was also well qualified to judge. The pos- 
9ibility of his death having been a few days hastened by his own 
imprudence, could not exonerate the pannel. It was perfectly 
true that lock-jaw was not a necessary consequence, or one 
which the person inflicting the blow could have in his contem- 
plation ; but if, in the natural progress of events, his act ter- 
minated in death, he was not free from guilt, {Hume, vol. i. 
pag. [178-8). It was a most wholesome and necessary 
rule. Even although many individuals might have sustained 
the, same injury without the consequence ensuing — nay, even 
if the fatal issue was partly produced by a bad habit of 
body, it could be no defence. In the case of a poor, feeble, 
decrepit person, losing his life by the violence of another, 
the Court would not speculate on what might or might not 
have been the possible or probable effects on one of a stronger 
constitution. Leaving this for a moment. Suppose they 
doubted the medical testimony — although they could not 
doubt the competency of the persons examined — and should 
hold for themselves that it tvas exposure to cold that was 
the more immediate cause of death, still it would be ad^ 
pabk homicide. But, if they gave credit to that testimony, 
he did not see hdw they could avoid coming to the other con- 
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dnsibn. That the injuries weife received in the pahnd's hons^, 
whatever might have been the cause of quarrel, appeared b^ 
yond ail doubt The important consideration therdbre was— - 
What were the motives and the character of that assault? 
They would attend particularly to the deposition, and would 
remark how it was corroborated, in every most important par- 
ticidar, by all the other evidence. Of Brebner's story, there 
was no confirmation. That of the mother (Mrs Clerk) who 
was evidently a most respectable person, was more likely to be 
the correct one, and it and the deposition of the deceased,, 
were strikingly confirmed by some parts of the pannel's decl»» 
ration. He admitted tearing the purse from Clerk's pocket, 
while Brebner positively swore that he merely snatched it out 
of his hand. They had wished it to believed that Clerk could 
not have seen M^Niven at all ; but it was most remarkable 
that his deposition was so confirmed as to the dress — ^the shirt 
and trowsers. M'Niven was a confederate of the pannePs, 
and brought there that the Jury might see whether the evidence 
of the deceased could be shaken by it in any important particular. 
There were some particulars of real evidence entitled to great 
attention. Brebner said that there was a half crown and six 
shillings in her purse. M^Kenzie, in his declaration, contra* 
dieted this entirely. He admitted having seen in it one crown 
and two half crown pieces, and some silver. But he admitted 
more — ^he admitted that it was a dark purse, while Brebner 
swore that she saw no purse except her own, which, as they 
would observe, was of a light colour. Would leave the 
Jury to judge what weight they should attach to M^Niven^ 
Many particulars had been wrung from him, which he at first 
denied. They would remember that he said the man walk- 
ed out of the house, while Brebner said he was pushed out by 
Mackenzie. Then, when the watchman went to the house, 
the paimel said nothing of this story, which he afterwards got 
up* If he had interfered in the way he pretended — ^merely to 
recover the g^l's purse, and turn an unruly person out of his 
house— would he not have said so ? On the contrary, he con- 
tented himself with a sullen denial of having seen a man 
in the house, and that it was all a lie. The questions therefore 
were, 1. As to the deceased being robbed that night. 2. As to 
character of the assault - - After some further observations 
on the evidence, concluded by demanding a verdict, findiiq; 
the piEumel guilty of murder and robbery, or, if the medical 



f^vidmofi tbrew my dpubt upon tb^ formor, of cidpabl^ tiomi- 
cidQ and robbery^ 
Mi^j^Tii^U) for the pwoeli 9Mre9^ the Jury, 
The fir^t questioA ww— W«w there n mprd^r herei ye> or 
QP ? Would refer for a definitipn pf murder to Burnett, (pag«4*) 
Now, had they any evidence of a purpose to dp a grieyo^s 
bodily injury ? pr, Wais there. In fact» any serious bodily in- 
jury sustained ? If they made th^ most of this case^ they yrould 
bring it to the definition of culpable homicide, given by Pfuxm 
Hume, (voL L 229. § 3.)'^When death ensues by nUsadveniurfj 
wUhout wy ifUention (o kUl^ and in an wffonsseen andwMkely wt^, 
|[V« In the case, (Note 2. ibid.) a person tried fpr murder 
was found guilty of culpable hoi^i^ide, because it was prpved 
that the injury (a kick) would not have been fatal, but fpr ^ 
rupture under which the deceased was labouring, and of which 
the pannel wa9 ignorant at the time* Far less could the pai^- 
nel, now at the Bar, anticipate lock-jaw from a slight blow op 
the nose. The second question was, of the motive and charac- 
ter of the assault . It rested upon the evidence of Clerk; and 
of Clerk alone, and the pannel laboured under the great dis- 
advantage of not having it in his power to cross-examine him. 
Therefore, hi3 evidence was not so strong as it puight other- 
wise have been. Of what took place in the housci they badf 
besides it^ the evidence of M^Niven, of Brebner, and the pan- 
nel's declaration* It was not going too far to say that his ap- 
coimt waa at variance, in most particulars, with all their's. 
Then, Brebner, it was proved, had apurse given her, a few days 
before, by ^ the Squire/ M^Ken^e knew that^and whether the 
girl was right or wrong, it was p;iost natural for him tp belie«re, 
when she said so, that the man had taken it from her. Only 
a few days ago, the landlord of a similar house had been held 
an aggravated criminal, be^^ause he did not defend and protect 
a person in his house* lie would contend that, in the circui^- 
stances, M^Kenzie was justified in taking possessip^ of the 
purse-^tbe woman declaring that it was ber'sf-*and he being 
in that belief at the time. Was there any e^idei^ce that hye 
took it with a felonious intention ?-^They hvad it proved that h/e 
instantly gave it iq) to the woman* Ther^pj^e, he did no^ take jt 
for the sake of lucre to himself* The ne;y;t questipu wpuld be» 
W»» it to tieoansider^ as a case of asaauU ? TJIpiis wa^ attend^ 
mrith aome difficulty. But if they b^iiied Brebner, it was Cl^k 
who began the iray, and M^ICenzie also xieceived spme injury. 
However that might be, none of the medical gendemen would 
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hwethoii^^ wounds or bniiiM ak aUdange^^ Itwaa 
a mere pablio-hoiifle bntwlf attended with an onfinrtuaate and 
unforeseen remit The pannal bad none of tiie fedingi of a 
thie^ or of a murderer^ at the time» and^ as he had said in hia 
dedaratacMi, deeply regretted Ae fiiAal issue of the quarrdi. 

Lord Justice Clerk. — ^The highest of the crimes charged 
was murder. Tbe evidence of robbery could not be separated 
from it ; — they run so much into one another) that they must 
be taken together. The evidence was of a particular natarey 
inasmuch as the chief part of it was the deposition of a person 
now no more. As had been observed^ it laboured under one 
disadvantage ; but, taken in that way, it was evidence that must 
go to a Jury in every case, and be considered deserving of 
their most deliberate attention. {Here read iL) More point- 
blank and direct evidence of violence and robbery, could not 
be adduced. Tbey had next to consider in how far it was cor- 
roborated by the other evidence in the triaL Certainly what 
was stated by the deceased to the watchman and his mother, 
when not upon oath, was not to be considered corroborative 
of that deposition as a part of evidence, but was extremely im- 
portant, as it showed that he all along adhered to one uniform 
story. His account of the time of his going out was confirm- 
ed by the mother ; also hb possession of the purse^ and the 
nature and amount of what it contained. She saw it counted 
on the Sunday, and he had no opportunity of spending any 
part of it in the intervaL She afterwards found it in his jacket 
pocket with a sixpence. Thus, his possession of the money 
was proved by unexceptionable evidence, and there was one 
important circumstance of real evidence in regard to its los^. 
They would remember, that he was obliged to go out on the 
Saturday evening when so ill, to endeavour to get some money 
from his master. When the mother went to M^Kenzie's, there 
was no attempt to account for the transactions of the morn- 
ing. There was merely a denial of Clerk having been in 
the house. This also was an important confirmation of his 
testimony, and they would consider whether tbe evidence of 
M' Arthur and his wife was not equally so« The expres- 
sions, * Oh ! God, God I ' must have been uttered by a person 
in regard to what he saw. All this they would contrast with 
the declarations of the pannel. It was particularly important^ 
his having then admitted that he saw a crown and two half- 
crowns. It was true there was another purse brought forward. 
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but it was of a quite HBttent qtiiilltjr--ft silk netted purse, 
while ilie otbier was block velTet. litis was not inconsistent 
with any part of the evidence as to Clerk's purse. He admit- 
ted^ too, that Clerk was dawHj whidi was entirely corrobora* 
tive of the deposition to that extent. In r^^ard to Brebner's 
jeyidence, it would be most improper to conceal for a moment, 
.that it was inconsistent with that of the witnesses in the prose- 
cution. But who was she ? The woman who, Clerk positive- 
ly swore, put her hand into his pocket, and took the purse ; 
and he would farther inform them, that he had that morning 
granted warrant for her being brought up from Bridewell, where 
she had been confined for some new offence. They would 
judge how far that affected her credibility. She said that they 
were twice in M^Kenzie's with Clerk that morning ; but there 
was not a word of this in the pannePs declaration, although he 
could not but know if it had been the case. On this point it 
just came to the question, whether they believed this woman, 
brought firom Bridewell, or the deposition of the dying man ? 
and if they disbelieved her in this instance, they could not 
with any propriety listen to her evidence of what took place 
in the house, in opposition to that of the other witnesses. As 
to the charge of murder, the respectable medical gentlemen 
called concurred that he died of a lock-jaw, occasioned by 
injuries he had received. Upon Thursday the symptoms 
showed themselves. {Here went through the evidence.) He 
had most unadvisedly gone out on the Saturday, and again on 
the Monday ; but the fatal disease had previously commenced, 
and although one medical gentleman undoubtedly had said, that 
it was within the verge of possibility that it might have been 
arrested had he not gone out, still the result of all the opinions 
was, that, however it might have been accelerated by exposure 
to cold, the lock-jaw that occasioned death was the consequence 
of the external injury. Was this murder or not ? With the 
concurrence of his brothers, he would state, that, under all the 
circumstances, it was to be held a case of culpable homicide. 
The wounds were not of a very aggravated description, and 
there was no proof of previous deadly malice or intention to kill. 
They were to judge of the evidence — that was their pro- 
vince — and they would return such a verdict, as in their con- 
sciences they thought right. 

(While the Juiy were deliberating in the box, one of their 
number was taken iU. One of the medical gentlemen pre- 
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sent having gone to him^ and haying commnnicated with tha 
Coaity the Lobd Juancs Clbbk said, that they could follow 
no other coursei than to ordain the Jury to indose, and return 
a written verdict next morning at ten o'clock. Medicid assis* 
tance would be provided.)— >Court rose at eight o'clock. 



15A March 1827. 
Freaeiity 
Loan JusTicx Ci*Bax. 
Loan Macksnzix. 
Lord Ajllowat. 

For tlie Crown— Thb SolicitobhGbiibral. 

Alison. 

For the F^mnel — I^bslis Mxlvillx. 



caOed against 
Alixakpbb M<Kxir2iB. 
The Juy being called over-^ 

< Unanimously find the pannel &Mt% of Gt^xMe Bomiekh, btti 
bid ibe Bobbery Not Proven.' 

The Lobd Justice Clbbk, in dischar^ng the Jury^ said^ 
that, having doubts as to the robbery, they did right in giving 
effect to them; and, afler what he had formerly stated, they 
could have no doubt that the other part of the verdict met with 
the approbation of the Court. 

Lobd M^Kenzie. — It was necessary to attend to the cir^ 
cumstances under which the crime had been perpetrated. They 
were very aggravated ; for, without questioning the propriety of 
the verdict as to the robbery, the violence was committed un- 
der circumstances of a very culpable nature. It was impossi- 
ble to forget that, when so assaulted and beat, the deceased 
was defending his property from a person in that house, in 
whose defence the pannel had interfered. It was' dreadful to 
think that such places existed, where the danger, into which 
the thoughtless were allured, was so imminent In a case so 
originating, could not propose less than transportation, and for 
the period of fourteen years. 

Lobd Allow ay concurred. The worse the character of 
the house, the more necessary to make theioaaster responsible. 

Lobd Justiob Clebk.— In announcing sentence, dwelt upon 
the frequency oS such occunreacesy andy in the strongest terms, 
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expreMed Mn opinion of the neoMrity of suppraBing on evil 
wliich has become so alanning, acnd so disgracefiil to the city. 

SaUence^^* To be transported, beyond seas, for the period of four- 
teen yean.* . 



For die ponnels— Cakltlx. 

DIM ^aliod agabflt 
^^ ^ JoHW Patbrsom, Wright, and Alsxamdsr Glasoow, blackanitfa. 



John FUenon diarged widi theft, aggraTated by being committed by hoosebzealdng: 

A. Glasgow, mid farther, against Patenon, by his being habile and rspnte a thief; — ^in 

.j^^^^^ so te as, between the 16th and 2(Hh January 1827, they did break into 

HousxBBitAx. the house in North Castle Street, belonging to James Gksaford, Esq. 

'^^* Advocate, and then under the charge of William Trotter, upholsterer, 

Lord IVovost of the city of Edinbuxghy in order that he mi^t let it to 

any of the lieges, by breaking a pane of glass in the window above the 

back door, and withdrawing the bolt inside, and having obtained entrance, 

did steal £ye English half blanketSi two whole blanketQ, and two white 

cotton counterpanes. 

Plsadbd not guilty. (GuUty of entering the house by die 
open door, but Not Guihy of the housebreaking and theft). 

Iir THS Casb for TBS Paosecutiok, 

Jokn Mwtmf<, hi Mr Trotter^ enq>loyment, d^Nned, tfaa^ en Toes- 
day the 16th January, he showed the house to a gentleman and lady, 
fihnr avery thing in its places and secured the doom. The back area 
door would not look» and he fiutened it with the bolt. The glass ahme 



Jolm WkUe^tiao in Mr Trotter's employment, went there for the same 
imipe u e on the 20th— and found two bundles of bed-clothes, wri^pped in 
the counteipoae, lying in the passage below stairs, about three feet from 
the back dosTt which was shut, but neither locked nor bolted. One of the 
panes above was broken, and the front area door was just tigpon ^ sneek^ 
and the key (which had been left in the lock) gone. Left every thing 
in ihe same state, and gave immediate information. 

Walier BiO^ Donald Shaw, and WtOiam MadeOand, havmg been 
stationed by John Stuart, officer of police^ in one of the rooms of die 
area passagOy about six o'clock in the ev^ing of that day, heard light 
feet come in from the back door— and go Into a rpom opposite— then 
a tfjtti appeared, and diey heard one say to anodwr, ' T%^ ^rs Aare 
yeL* Paterson and Gbagow trere ariaed entering the room m wliidi 

diey ^rae ptaced. Iliey aHsged 4ttt *»y bad kifpstasd fa vie ifas 
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door open as ihey pMsed in ibm fo w ttoo a , and tlie bandlM, and hid re* 
tamed to see if they were still there. They had a lantern, and a hit of 
eandloy and something t6 light it. 

Shutrt identified the bnndlesy and proved the aggraTation of habite 
and repute against Pateraon. Ihe declarations were read. 

Dbfxiivs. 

FIMlMli'iB IllodiM lAd ristdf sWore that he had h6iMi donfitafeUy ht hodMy 
and ill thU kodae^ «¥afy dAy diirkig thai week. 

The SoLiciTOBF-GrKNBRiiii foF the Crown, and Carlti.b for 
the pannek^ shortly addressed th^ Jury^ 

The Load Justicb Clbrk, in slimming up the evhlence^ 
obaerredy that it was for tibem to say if they had any reasona- 
ble dottbt of the crime charged having been brought home to the 
prisoners at the Ban It was qtiite dear in law^ that the remoTal 
ef the thtbgs from the beds, ahd having them laid in the pas- 
sage, so bundled up, was a sufficient remoyal to constitute theft. 
There was also stAcient evidence of a housebreaking having 
been coihmitted between the 16th and SOth. As to the connec- 
tion 6f the pannels with both — their coming into the house 
would of itself be pretty satisfactory evidence of their guilt. 
But it did not rest there. They would recollect the important 
expression sworn to by Hill. Nothing more decisive could have 
been uttered ; and these words must carry conviction to the 
mind of every reasonable man. His Lordship animadverted 
strongly on the nature of the defence^he remembered that, 
three or four times in the course oi the winter, this desperate 
sort of defence had been resorted to. No counsel could be 
placed in a more responsible situation than by allowing it. It 
waa a most lamentaUe exhibition, and their evidence was not 
recoBcileaUe with his own deelaratioiL It was a case unKt- 
tended with any difficulty whatev^. 

VerSet — * Unanimoiisly find thepannels QuUiy as libelled. 

The Lord JusTlcfi ClfiRK — They had returned just isuch a 
verdict as the Court expected. 

L^RO OiLLTfts proposed that Paterson, on aoc6imt of die 
aggravation of habite and repute, should be transported for 
fourteen years. Glasgow for seven. 

Sm»mifb^^^^e^mmfti\b}^mm^9i^i»i for Soitme^ «id Gtosgtw Itar 

aeven yean.. 
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MISDEMCAN<MU — (57. OEO. III. C. 90.) 



£7. Gea III* 
c;9a 



, For F^mnel — A. E. Mohtbith. 

Diet called against 

No. 46. GiDBON Wood, labonrery diarged with a miademeaiMir, under an act 

passed in the 57th year of the r^gn of his late Mijesty King Geoige 

G^^^^^^J^ the lUrd, du^. 90, entitled. An act for the preventioa of penonsgo- 
Miff>»w»Aii^^ ing anned at night for destroying game, and for repealing, &e. when- 
by it 11 enacted, * Whereas idle and disorderly persons fireqnoitly go 
armed in the night time, for the purpose of protecting tiiemaelTes, 
and aiding, abetting, and aasisting each other in the illegal detrac- 
tion of game or labbits ; and ^liiereaB snch practices are found by ex- 
perience to lead to the commission of felonies and mnrders ; for the 
more efleetoal prevention thereof, be it enacted, that if any perBon or 
persons, having entered into any forest, chase, paik, wood, plantalioii, 
close, or other open or inclosed ground, with the intent iUegsUy to 
destroy, take, or kill game or rabbits, or with the intent to aid, abet, 
and assist any person or persons illegally to destroy, take, or kill game 
or rabbits, shall be found at night ; that is to say, between the boon 
of six in the evening and seven in the morning, from the 1st day of 
October to the 1st day of February ; between seven in the evedng 
and five in the morning, from the Ist day of February to the let day 
of April ; and between nine in the evening and four in the moming 
for the remainder of the year, armed with any gun, cross-bow, he- 
arms, bludgeon, or any other offensive weapon, every snch person so 
offending being thereof lawfriUy convicted, shall be adjudged guilty of 
a misdemeanor, and 'shall be sentenced to transportation for seven 
years ; or shall receive snch other pmusfament, as may by law be in- 
flicted on persons guilty of a misdemeanor, and as the Court, before 
which snch offenders may be tried and convicted, shall adjudge ;' — ^in 
so far as, on the night of the 24th December 1826, or morning of die 
25th, he did wickedly and feloniously enter the wood or plantatioo, 
called the Broadstrip, Haddington, the property of James Balfour, Esq- 
of Whittinghame, with intent illegally to destroy, take, or kill game or 
rabbits ; and was then and there found at night, that is to say, between 
seven in the evening and five in the moming, with a gun. 

Pleaded GUILTY. 

VerdieL'^* Find the pannel Guiky in terms of his own confession. ' 

MoNTEiTH, in mitigation, stated, that he bad strong certifi- 
cates of previous good character — had been confined since No- 
vember fbr non-payment of : the penalties which he had incur- 
red-«'and that no violence had been used. 
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LoBD Oiixnes—The case being free of aU aggravation, he 
would propose oaly three months fitrther imprisonment. 

' To be imiHisoiied tor three mootlia in the tolbooth of 



Haddington. 



For FBomla— D. M'Nbill. 

Diet called against 

Geohoi Bikkie and Robkst Ohbock, wiigbt., d«ged with the Ka 47. 

same offimce, under the same act;—b 80 ftp aajM 15th February 1827 — — 
diey did wickedly and felonioudy enter the wood or plantation and in* nSl!''? 

doaed g«mnd, commonly called the land of Swinebten, part of the ftn^ 

of HnmU^ paridi of KiiMaton, lioHtl^iow, the pn^Mrty of the Eari rf >«M»m«AMoB. 

Hopetomi, with intent illegally to destroy, take, or IdU g«ne or rabbits. riTZTn 
and we« then «Hl there fonnd at night, that ia to say, betwe«.se»el,b «.^) 

the evening, and fiTB in the mominft amod with a gun, or other oflen. 
aive weapon. 

Biimk irieaded Not Goiitt of hanngagmi oa the night liballed 

oil, nor of intending to kill game, but admitted bemgp««nt; Orrodk 
pleaded Guilty* 

' i' 

[The CouBT held, that It would be necessary to prove his 
possession of a gun, in order to bring him under the Act. 

TheSouciTOK-GEKEiuimaintained, that there had been con- 
^ctions without it. But he would pass from the charge against 
Bumie, if the Court would consider it an open point ; other- 
wise would go on and argue it to the Jury. For there could 

iiCTer be a conviction of art and part, if the being present, and 
aidmg and abetting, was not held suflSdent. 

The CouBT was understood, however, to hold that the words 
rf the Act were quite explicil^ and, after some conversation. 
ISinnie was dismissed from the Bar.J 

Ihe Jmy being sworn, and Orrock having adhered to his foiiner plea, 
rewiiefc—' Fmd the pannel C!W% in tenns of hie confesdon. • 

M'Nekx, in mitigation, read very strong certificates of 
character from the clergyman of his own and an adjoin- 
ing parish j also from his master, a joiner in the country. 

LOBD Prrif iiiT.— The certificates were very strong— he 
would pn^Mse two months unprlsonment. 

SaOenee.'^* To be inqmsened finr two months m lialitligow juL' 



I'^B , ROBBEKY OR ASSAULT. 



Diet called agaisfit 
No. 4a Alexander Wright and William Mopfat, Garten, charged (on 

Alex Wriaht; ^ ^^^ indictment) vnA, Bobbery^ or Asaandi toUh uUmU io Bob, or 
Wm. Moffat Assauliy in so far as, &c. 

RousAT, &c Pleadbd guilty of the assanl^ but without robbing, or intending 
to commit robbery. 

The SoLiciTOR-CfENERAL passed from those diav;geS| and 
stated, that he did so, because it bad come to bis knoiwledg^ 
that the robbery had more probably been conunitted by some 
persons unconnected with the pannels, who were passing 9X 
the time, and who were now in custody. 

VenUei^^* Find Ae panneh Ouih^f in terms of tfadr confeaalonB, ' 

McNeill stated, that he had unexceptionable witnesses in 

attendance to prove the uniformly good conduct and charact^ 

of the prisoners. Among these their masters, who were ready 

«. to take them back into their service, and whom he would now 

call. 

Lord Jubtics Clerk said it was quite unnecesaaiy $ they 
were satisfied that the statement was correct. 

Lord Pitmilly.— Thei^e had been no lethal w£apoii% and 
no serious violence. It was a case of simple assault with fists 
•^^and therefore, and considering their previaos impiuoament 
^ind good character, would propose imprisoBinent tor one 
month. 

Lord Justice CLERK.<r-C!ongratulated them on die fortu* 
nate issue. Their imprisonment, and the pharges preferred 
against them, arose from the unfortunate coincid^Qce of others, 
who appeared to have been more criminal than themselves, 
passing nearly at the time. Cautioned them to avoid placing 
themselves in a situation to incur such susipidons againy and 
said that they would return to their friends free of any stain 
which the suspicion of having been concerned in the greater 
crime might have thrown upon their characters. 

• 

. SaUemcCi'^* To be i^iprisoned for one monlib> and then UberateoL 
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Diet called against 
David Chisholm, carter, diarged with robjieryi or Mianlt, aggm- ^^ ^ 
Taled by being committed mth intent to rob, and with a knife or other p 
aharp and lethal instmmeift, to the efiufiion of blood and seriooB injury 



of the penon ;^ — in so far as, on the night of 27th January 1827, or on B4amrmiA 
the morning of the 28th, he did, at or near the west end of the 



Graas Market, with some other person unkaowa, assault John Scott, 
gardener, and knock him to the ground, and spring upon him, and cat 
Um severely on both wrists with a knife or other sharp and lethal instra« 
meat, and strike him with lus fists, and rob him of foaipence Sterling • 
or otherwise did assanlt him, and knock him to the ground, and spring 
upon him, and endeayonrto rifle his pockets, and strike him on the head, 
breast, and other parts of the body with his denched fists, and Hd cot 
liim severely (as above), by which he was severely wounded, to the 
great effiuion of his blood and serioas iiynry of bis psMon) aad. pU tUv 
he did, with intent to rob the said John S^ott* 

Pleadsd guilty of the aannU as Iibe|W» bat NOT GUCLTY tf 
the robbeiy. 

(Charge of robbery passed from.) 
Verdiei.'^*Fmdib»f»iuyd\ChtU^iu%a^ 

LoRj> PiTMiJLLY. — He had been found ^ky of an .Msaidt 
of a very aggravated nature. It was not a capital ofifenco^ but 
he must be punished with transportation for the period of jsevm 
years. 

Loan Justice CLERXu-^Had to inibrffl him, that he was 
extremely fortunate in haying had the charge drawn as it waa^ 
for there waa a statute esUended to Sootland^ by which Aia 
crime of which he had been convicted was nfiaile capital* It 
waa expressly charged that there was effiision of blood and 
severe bodily injury, and he observed that there was a surgeon 
in the list of witnesses. 

Senienee, ■■ ■ * To be transported for seven years. ' 

. • M DftTid Chiiholm, &c you are indicted and accuted, &c. that albeit, &c. rob- 
bery f as alao astauUt especially when committed with intent to rob| mora especiaHy 
still, wlien committed with aknila, or ptber 4iaip «id lethal iodrusMnt, tp the cfiU- 
flion of blood and serious injury of the person, are crimes of a heinous nature, and 
screrely punishable ; yet true it is, and of verity, that you the said David Chisholm 
are guilty of the said crime of robbery, or of the said crime of assault, aggravated 
and with intent as aforesaid ;— in so far as, " &c. 
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17<» Mardk 1887. 

fVesenty 

1.0RD Justice Clerk* 
Load Meadowbank. 
Lord Mackenzie. 
iiOHD Allowat. 

For the Crown — SoLiciTdR'^srEiiBRAt* 

Alisok. 
Wood. 

Fpr the pannel — Dupoxr. 

Di«t caDed Bg^DSt 

No. M Nakot MuRPHTy duuqged i¥ith theft, aggravated by faerliemg habite 
and repute a thief, and freviaaalf conyieted of theft ; — ^in bo ftr as, upon 
die ni^t of the 29th, or mondilg of the 30th Novemher 1826, she did, 

TaiPT. at the foot of Blair Street, Meal ffoin the person of Jamee Stewart, tza^ 
yeDing mevchaat, a red leather pocket-book, nine guinea-notee of the 
Comfne^ciBi Bank, or Banking Company, a fire pound note of the sud 
Company, and a Inll for thirty-eeven poonda Sterling, dated 15th May 
1828, accepted by D. Dewar, and payable twelvemonths after date. 
Pleaded NOT GUILTY. 

It flfvpeared ihat Slewart had heen drinking in the Hew Town, and 
waa on his way home, about half past eleven at night, when the pann^ 
tnet and tfoke to him near the foot of Blair Street ; that almost imme- 
diately afterwards he missed his pocket book, which he knew he had 
shordy before ; and that^ having procured the asristance of the polioe, 
he entered a hoose into which he had seen her go, and found, cmmpled 
up in her breast, seven guinea notes of the Commereial Bank, but nothing 
eke. He swore that he had been in no house, and that he had not 
qioken ton Aor been jostled by, any other peisoQ in the street. 

(Libel restoicted.) 



K. Murphy. 



Verdki — * By a plurality of voices, find the pannel QuU^ aa K- 
belled.* 

Senienee^* To be transported for fourteen years. ' 



The Court then proceeded to hear appeals from Inferior 
Courts, but no point of any interest was decided. 



bjr J. Hiitrhkoiit 
lorllMHDin^lX Wittfaon. 
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GR£IG«— 8U8PEN DER« 

2lsi Mcy 1897. 
Sug9ensian — Form rf Process in h^mior Courts. 
For Suspendery Smtthx— For VurmsBtB, A. £. Mbntkith. 

A CRIMINAL summons was raised at the instance of Burton, 
schoolmaster, with concurrence of the Fiscal of Linlithsow- 
shire, against Greig, minister of Dalmeny. It proceeded up- 
on a statement, that, having conceived malice and ill-will a- 
gainst the pursuer, be had repeatedly insulted and abused him 
— ^upon one occasion (3d April 1826), by applying to him, in 
the presence of his pupils, the epithets of rascal and villain, 
and also by assaulting, striking and beating him, &c. ; but that, 
by the laws of this, and every other well-governed realm, mali- 
ciously insulting, reviling, abusing, assaulting, striking, and 
beating any of the lieges, was a heinous crime, and severely 
punishable, either by civil or criminal process ; and, therefore, 
concluded for 100/. in name of damages, and as a solatium — for 
a fine of 29/. payable to the Procurator Fiscal, and lastly for 
expenses. After various procedure in the Sheriff Court, a judg- 
ment was pronounced, ordaining the defender to pay 5/. in 
name of damages and solatium to the private pursuer, and th^ 
like sum to the. Procurator Fiscal, with expenses. 

Reasons ov Suspension. 

1. The libel was not subscribed upon each page by the Clerk 
^of Court, as it ought to have been in legal form. It consisted of 
seven pages, and the last only was subscribed* 2. The copy 
of the libel served on the complainer bore, that the libel was 
dated 13th April, whereas the libel itself was dated the 15th. 
3. There was no list of witnesses intended to be adduced, at- 
tached either to the principal libel, or to the copy served on the 
complainer ; and no list of witnesses was at any time afterwards 
furnished to him, or served upon him. 4. The defender was 
not present at the calling of the cause, nor at any of the diets 
of proof, nor when sentence was pronounced. He was not even 
cited to appear to hear sentence^ 5« Upon the merits of the 
case, he was not guilty of the assault libelled. 

Smythe— in support of the reasons of suspension — submit^ 
ted that, in consequence of the intervention of the Procurator 
Fiscal, and the conclusion for fine, this could not be considered 
a civil action ; fmd, if cruninal> it required np argument to sft- 

N 
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tisfy their Lordships that the whole procedure had been irre- 
gular. 

Menteith, for the pursuers, admitted, that if it was a crimi- 
nal process, there were, ex facie of the record, grounds of sus- 
pension ; but argued, that the mere concutt'ence of the Procu- 
rator Fiscal was not sufficient to make it so. It was to be con- 
sidered as a civil action for damages, which would have been re- 
levant at the instance of the private pursuer alone, and it could 
not acquire a different character from the mere circumstance of 
the Fiscal's name being used. It set out in the ordinary form 
of a summons. In the course of it, indeed, something like the 
major proposition of a criminal libel was thrown in — but, that 
was merely to be held pro non scripto; and although in the close 
a fine was demanded, there was no conclusion for imprison- 
ment until it should be paid. The question just was, whether 
the intervention of the Procurator-Fiscal, and his claiming a 
fine, so altered the character of the action, as to bring it within 
the strict rules of criminal process. 

Lord Justice Clerk. — The Court had been all along la- 
bouring to draw the line between civil and criminal processes, 
as distinctly as possible. When criminal conclusions and the 
Procurator Fiscal were introduced, the party proceeded against 
was entitled to the benefit of all the forms observed in strict 
criminal procedure. In the present instance it would be hard 
to say what it was, but they could have no difficulty in suspend- 
ing. There was an act of adjournal in preparation, containing 
a system of rules for the guidance of the Inferior Courts in 
these matters, which would speedily be published. Suspend the 
judgment complained of^ wUh expenses* 



Wood moved a petition for his Majesty's Advocate, show- 
ing that James Gordon, present prisoner in Forfar jail, was> 
in January last, committed to the jail of Aberdeen by virtue 
of a warrant, issued by the Barons of Exchequer, for non- 
payment of a penalty which he had incurred. That he was 
then removed by a Justiciary warrant to Forfar, and then to 
Perth, where, having pleaded guilty at last Circuit to a charge 
of deforcement, he received sentence of six weeks imprisonment 
in the jail of Forfar, to which he was accordingly removed, 
and where he now remained in custody. The petition prayed 
for a warrant to reconvey him to Aberdeen, on the expiry of 
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the terms of his imprisonment, to be there detained uhder the 
Exchequer warrant 
In respect qfthe circumstances^ refuse the PetUkm. 



John Granti 



28rt May 1827. 

JoHK Graivt, caUnet-iiiakery charged with robbeiy or theft, aggra- No. 51. 
▼ated by being habite and repute a thief, and previously convicted of 
theft, — ^in'ao far as, on 15th March 1827, he did, within the house of 
Richard Cowan, publican, High Street, assault William Patereon, la- ^^^ ^* 
bourer, seize him by the throat, and rob him of one pound seventeen 
shiUhigB, or otherwise did steal the same. Pleaded Not Guilty. 

Evidence was adduced. — (Libel restricted). — Verdidy art and part 
Guilty of the robbery libelled. — Seniencef 14 years transportation. , 



Mart Ann Haldake, charged with theft, aggravated by her being Koi SSL 
habite and repute a thief, and previously convicted of theft, in so far as 
(1.) on Saturday 24th February 1827, she did steal from the house of a. Ha^nci 
John Corsar, Northumberland Street, a dark printed gown, and four 
muslin c^ps, the property of Margaret Nicol, servant there. (2.) Time 
aforesaid, and shortly after, she did, within said house, steal a small 
wooden box, containing half a pound of tea, and other articles describ- 
ed* the property of Janet Finlay, servant there. Readed Not Guilty. 

The evidence adduced related to the second charge. It appeared 
that the box usually stood in the window of the laundry, on the sunk 
flcK>r, locked. On the evening of the 24th, Finlay being in the kitchen, 
with another girl who had com^ in, heard a noise, as of something fial- 
ling ; and on going to the passage, they both saw the pannel dart past 
them from that room, and get out. They followed, and with the assis- 
tance of some porters, caught her at the foot of Dundas Street ; and on 
retumiog, about twenty nunutes afterwards, found the box lying at the 
foot of the bed, at a co;)8iderab1e distance from its own place in the 
wind^. It was locked, and nothing taken from it, nor was any stolen 
pcpperty found upon the pannel. Finlay said, that when she returned, 
inere were a good many people about the passage, and that the laundry 
door was open. They had collected on the alarm being given, and were 
standing, some in the passi^, and some in the room. The box had 
been in its own place shortly before the noise was heard ; and Isa- 
bella Elder, a servant who remained behind, deposed, that after Finlay 
and the girl went out, and about ten minutes before their return, she 
looked into the lanndry, and saw it lying where it was found ; but 

li2 
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coold not say when she had laat teen it mthe window, and bad paid no 
particular attention to it. The knndry door conld not be aeen horn the 
kitchen, in which ahe was, and wluch abe did not leare, except just 
when she looked into that room. 

Lord Justice C];.srk directed the Jury to return a verdict 
of Not Proven, as there was no sufficient evidence of the box 
having been removed by the panneL 

VerdkU^Not Pwven^^SetUeae&^jtssoikU and Dimm. 



For Ftonel— CocKBUBN — ^Leslie Melville. 

Na 5a William Douglas, R. N. charged with attempt at wilful ir»*nu8- 

W DouipIas. ^>*~^ ^ ^ ^» ™P^^ ^'^^ March 1827, he did apply a lighted candle 
I. to a chest of drawers, or some part of the fvmitnre of a room at Peebles, 
Attxxr AT 2q which he lodged*-by which, the flames having spread, the sud chest 
9iA28izro* was consumed. 

Pleaded— Not Guilty. 

[Before the indictment was read, the Lord Justice Clerk 
stated, that as, from the tenor of his declaration, it was under- 
stood that the pannel's defence would rest upon the state of 
his mind at the time when the attempt was alleged to have 
been made, tlie Court required to be satisfied that he was now 
in a fit condition to go to trial. 

CocKBURN expressed his readiness to proceed, being per- 
fectly satisfied that he was now in a fit state of mind. 

The Court however ordered Dr Spens to be called in, who 
being sworn, and interrogated by the Court, deposed, that he 
had seen the pannel a few days before, and had no doubt that 
• he was at present quite sane, and fit to go to tri^l.3 

For thb Prosecution. 

Mr and Mn Kitchen^ the owners of the honse, proved the charge ; 
and, from tlieir evidence it appeared, that he was in a state of extreme 
violence at the time.— The medical gentlemen who had seen him that 
night and next morning were of opinion that he was labouring under de* 
ningement. 

For thb Dbfbmcs. 

Dr Spens and Dr Duncan junior^ were called to prove that be was 
for fourteen months under their care at Moraingside, and had been dis- 
Ijoissed about a month before the time libelled on. They had no doubt 
that spirits or other yiolent excitement would have a tendency to re- 
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kin^ Ab dlMite. In Iih dedanlioiiy it wt* stated, that he had gone 
out with a partjr to shoot rabbits diat day — had been detained to dinner 
■ .had taken some whisky-toddy after, and was finconcioas of what 
afterwards took place. 

. Ferdte^— < Find it pnnrea that Ae paanel was GuiUjf of the atteaipli 
bat that he was lahoniinfr under insanhv at the time* ' 



Senlence— < To lie reconTeyed to the Tolbooth of Edinboigh, and 
there detabed nntil his fiiendfl shall enact themselves in the books of 
adjonmaly to keep him in such safe custody, during all the dayB of his 
Itfe, as to secore himself and others from harm, under those relapses into 
insaaity to which he is snbject, under penalty of 3001 
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For Pannel— D. M'Nait— Weisii. , 

Donald Smith, chaiged with wilful neglect cf duty, and riolaium No. 51b 
cfike trust and duUy cfkU f^fioe^ as a public officer in the course of his ; 

en^^bj^meni as sui^, and particularly with removing or breakmg open °" 

the seal or wafer of, and opening, a letter or letters intrusted to KzoLtcTor 
him as a letter-carrier to be delivered, &c. and then resealing or doe- ^^^'^v ^^ 
tng, and delivering sud letter or letters, as if the same had not 
had the seal or wafer removed, and with detaining or not delivering 
within the proper time a letter or letters so intrusted to him, contrary to^ 
and in violation of his duty, and in breach of the trust reposed in him ; in 
so fSeur as he having been appointed a letter-carrier in the General Post 
Office of Edinburgh, and it being part of his duty to deliver, to the per- 
sons to whom they were addressed, the letters given in charge to him 
by the proper officer of the Post-office for that purpose, &c and there 
having, on the 27th February 1827, been thus intrusted to him, a let- 
ter, written and subscribed by Mary Ann Frye, Glasgow, dated 8, Stir- 
ling Street, Monday etening, 1827, being Monday, 26th February 1827, 
and containing a banker's note for 1/., and addressed to Mr Frye, No. 7, 
Newport Street, St Anthony's Place, Edinburgh, and which letter, when ' 
so delivered to him, was in the same state as when put into the Post- 
office at Glasgow, and in particular was closed with a wafer, put there- 
in by the said Mary Frye, or which was closed with a wafer, — he, instead 
of delivering the same, did, <m the aforesaid 27th Febroary 1827, with- 
in his house in Campbell's Close, Canongate^ remove or break open the 
wafer, by which the said letter was secured and dosed, and did open the 
said letter, and did thereafter shut or put up the sud letter, and seal or 
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close the same with red wax» or did proeure^or permtl all this to be 
done ; and, instead of deliTerii^ the said* letter upon said 27th Febra- ' 
aiy, did detain it for sereral days, and did, on the 15th March 1827» 
deliver it, sealed or closed with wax as aforesaid, at the house of the said 
Frye, in Newport Street. (2.) Farther, that he did receiTe a letter, 
written and subscribed hj Eliza or Elizabeth Frye, dated 14th March 
1827, and addressed as aforesaid, and detained it until 20th March, 
and then deliTered it as abore. 

[McNeill and Welsh objected to the libel, that it charg^ 
an offence which was not a poin( of dittay in the Court of 
Justiciary, and argued, 1st, That there was no instance of a 
libel for malversation in office, or breach or neglect of duty by 
an officer, except in relation to the particular offices described 
in the statue 1457, and no instance of such libel laid at com- 
mon law, except in the case of Provost Stewart, when the libel 
was laid both on common law and on the statute 1457. 2d, 
That the libel did not allege that the acts therein set forth 
were attended with injury to the public or the public service. 
3d, That the libel did not allege any improper or criminal 
motive ; it did not allege that the money had been removed 
from the letter, or the letter read, or that there was any pur- 
pose to search for money, or to. get information — but merely 
that the wafer was broken, and the letter detained for some 
time. But if every species of neglect or breach of duty was 
matter of dittay, where would the matter stop? — ^ de mim" 
mis non curat prator. ' 4th, But the whole Post-office esta- 
blishment was ^regulated by particular statutes, which attach- 
ed certain punishments to certain derelictions of duty, and 
to this particular dereliction, those of pecuniary penalty — de- 
privation of office— incapacity to hold office in future, 9. Ann, 
cap. 10. § 40. 

The Court, iiwithout an answer, held, that a letter-carrier 
was a public officer — that the Post-office was, from its institu- 
tion, under the protection of the common law, as declared by 
statutes 1449 and 1457, although it did not exist at the date of 
those acts, and that it could not be supposed to have been 
withdrawn from that protection by the act 9th of Queen Anne, 
by which Post-office regulations were introduced. It was of 
course incumbent on the Public Prosecutor to prove that the 
pannel was a letter-carrier,— Objection repelled.] 

Trial postponed in consequence of the illness of a principal witness* 
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A. Thomson, R. Burxb, tad R. HuiiTBRy chaiged with thdty ag- No. 55. 
giayated by being accompliihed by househiBakiagy and by opening lock- 1 

ftet places;— in so ftur as* on 3d April 1827, they did break into the ^iJ^^ 
hoose of Geofge Dickson, plnmber, Brown.^treet, by unlocking the door lU Hunter. 
of said house, by nieans of t)ie key thereof, which they had pievionsly 
stolen (as describfMl), aod did then force open a lock-fast chest, and steal Housbbrxak^ 
a blae coat, and other articles of dress, described in indictment. Pleaded ^^ 
NqI Guilty. 

Endepce was led. — (Libel Restricted). — Verdict — Guilty of the crime 
libelled. — Sentence — To be transported for seren yean. 



For Pannels — Milns, 

John Neil, tinsmith, and Cif arlbs Bruce, engrayer, charged with ^o* ^ 
thefi, aggravated against Neil by his being habite and repute a thief ;— j jj .. 
in so far as, upon Saturday, 17th February 1827, they did steal from and 
the warehoiise of Andrew Handyside, doth merchant, South Bridge ^' ^""^ 
Street, a piece of superfine blue cloth, measuring nineteen yards or ^here- Tiurr* 
By, and a wrapper of gray paper. — Pleaded Not Guilty. 

Roderick Mackenzie, porter to Handyside, was above in the ware-* 
house on Saturday evening between 4 and 8— and was employed for 
about 10 minutes, mending the fire in the back shop, at^hich time a 
person miglit have entered without being perceived. The cloth was not 
missed from the warehouse until Monday morning*^ Two sons and an 
apprentice of Chambers, tailor, who occupied the shop below entering by 
the same passage, had seen two men come into the stair-entry on Satur- 
day evening ; and shortly afterwards two others come down stairs, as 
from Handyside's, one of whom threw a parcel to one of- the first two. 
The apprentice swore positively that Bruce (whom he knew by sight) 
was one of the two men who went into the entry, that it was he who 
caught the parcel, and thought the other pannel (Neil) very like one of 
the two who came into the entry. Francis Chambers (IS years old) 
thought that Neil was one of the two who went in first, but not certain. 
'James Chambers (11 years old, and who, being under 12, was not sworn) 
thought Bruce like one of the two whom he saw come in, but could not 
be sure. These, witnesses saw the four go off together, looking behind^ 
and afterwards separate when near the College. Three smaller pieces 
of blue cloth were produced, which had been found by an officer of police 
in a drawer in the room where Neil lodged — but neither Handyside nor 
his son could identify those pieces as having been part of the cloth li« 
belled on, although they resembled it in quality. Their private marks 
were on the cloth missed from the shop, but not on the pieces found. 

Alison arguedt that the indentification of Bruce was com-* 
plete, by the direct evidence of one witness, corroborated by 
the less distinct impression of another, and by an admission 
which his declaration contained of his having been on the South 
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Bridge that evening at that hour, while as to Neil, although no 
one witness distinctly swore to hin^ two concurred in saying that 
he was very like one of the two men who came into the passage ; 
and, some pieces of cloth being found in his possession, the 
burden of accounting for them was thrown upon him, which 
however he had not been able to do.^ Libel restricted.) 

Milks replied, that there was no identification of the goods, 
and that upon that alone he was entitled to an acquittal. But 
they would also consider whether the pannels had been com- 
pletelj/ identified, and on the evidence he contended that they 
had not. The circumstance of doth being found in Neil's house, 
was founded upon as a strong circumstance ; and undoubtedly 
it would have been, had he in his declaration denied its being 
there, or given an account of it, proved by other evidence to 
be false. 

The Lord Justice Clerk summed up the evidence. Left 
the question of identification of the pannels to the Jury. The 
cloth produced certainly was not identified «s part of what had 
been stolen ; and this being the case, he could not go along 
with the Prosecutor, that it was incumbent on Neil to account 
for it. 

Fmfto^— Unanimously — Not Proven,'-^ Seni^x^AssoilzieandDismist. 



Proceedings in the Case of Jambs Craw. 
For Pannel, Jsvfrbt— Cockburm. 
^^- ^'^' James Craw, gamekeeper to the Earl of Home, was charged (26tL 

James Craw. ^^^^ 1826) with nmrdery — ^in so far as, upon the Ist March 1826, having 
■» loaded, with powder and shot, a spring-gnn, or otlier similar lethal en* 

MuKDSB. gioo^ lie did, withm the Hersel or Herestale plantations, belonging to the 
Earl of Home, and at the part thereof, at the hack of the Hersel-Law 
or Herestale-Law, in Ae Fviah of Coldstream, and coonty of Berwick, 
and near the public road from Coldstream to Dnnse, wickedly and felo- 
niously place, mr aet the said spring-gon, having attached to the trigger 
thereof, a wire or string, so contrived, as that if touched or trod npon 
it would draw the said trigger, and cause the contents of the sud gon 
' to be discharged in the direction of the person so touching or treaiMng 
on the said Wire or string ; and this he did with the felonions intention 
of destroying the lives, or grievously injuring the persons, of any of the 
lieges, who might come in contact with the sud wire or string, attached 
to said gun, so placed or set by him ; and John Guthrie, deceased, son 
of James Guthrie, canier in Coldstream, having, time aforesaid, tres- 
passed into said wood or phatatien, in quest of pheasants or other game, 
and having approached the said spring-gun, and having come in contact 
with the sud wire or atdog attached to the trigger thmof, the said gua 
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vBfl^ is emnefiuftiee thet^, tbeii i&d llwre dbcfavged and filMd, aceocd- 
lag to the object and plaa of hs eonatnictaoni m the direetion ni the said 
Jolia Guthrie^ and the eontenta thereof were lodged in the knee of the 
said John Gathrioy to the great injury of his person; and raid John 
Guthrie didy in consequence of aaid injury, linger on from worse to 
vrorae^ till the 28th March I8269 when he died in consequence of the 
said injuries, and was thus wickedly and felonionaly murdered by the 
said James Craw. — Pleaded Not Guilty. ^ 

DmFKNCES. 

The pannel does not admit either that he aet the engine mentioned in 
indictawnt, or that the deceased anet his death in consequence of thi* 
proceeding. In particular, if he was wounded by the spring-gnn at all^ 
there is reason for beUering that he himself occasioned the misfortnney 
by liis carelesness in wrenching off the lock. But assuming both of 
these facts to be established against him, then the pannel has to states 
that he was gamekeeper to the Earl of Home ; that the spring-gun waa 
set by the direction of his master, for the preserTatioii of his property 
within an inclosed plantation ; that due notice of the existence of such 
engines was giren ; that the deceased was himself persomJly warned of 
their being set in this rery plantation; that jieyertheless, he being a 
common poacher, and fully aware of his danger, illegally entered for the 
sake of committing a crime ; and that it was in the act of committing 
this offence that he met with the unfortunate accident which is said to 
have terminated in his death. In these circumstances, the pannel main- 
tains^ ]^ That the act of setting spring-guns by a proprietor within 
his ow6 inclosed ground, and for the preservation of property, is an act 
which np law has yet declared to be criminal. 2^?, That the act waa 
performed witii such caution in this case, that eren if iOegal in general, 
no guilt attaches to the person who Ad it. 

Informations were ordered on the relevancy of the indict- 
ment. 

In the Information for the panndj it wa$ argued^ — ' being 
the Earl of Home's gamekeeperi he was bound to protect 
his game; and one of the oldest, and most common modes of 
doing so, is, by strewing the ground with dangerous engines. 
The legality of some of these devices may be assumed to be 
doubtful; but of the universality of this practice, there can be 
no doubt. In every age and in every country, men have pre- 
vented trespasses by deterring trespassers ; and it is immate- 
rial in how many instances, or in how few, the means employ- 
ed have proved fatal. In this country, in particular, it is im- 
possible to pass along the road without seeing placards every- 
where displayed ; and it is well known that these give notice 
of a real danger, fully as often as they hold out a mere empty 
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threat If there had been any illegality in such proceedings 
their appearance would haye attracted the notice of the proper 
authorities ; but they have neyer interfered, although, if death 
happening by these engines is murder, the act of setting them 
must be at least illegal. Complaint, howeyer, has never been 
dreamt of; and, while the inexpediency of the custom may call 
Ibr legislation, a court of law cannot shut its eyes upon a fact 
so notorious. 

In this situation, the pannel, acting under orders he con- 
sidered himself bound to obey, set spring^guns within enclosed 
woods at nig}it. Notice was anxiously given to the public | and 
in the neighbourhood it was generally known that spring-guns 
were set The unfortunate individual was himself personally 
warned of his danger ; but, disregarding that, he went out im- 
mediately afterwards as a poacher, armed, at night, and enter- 
ed an enclosed preserve, for the purpose of criminally killing 
pheasants. 

The most important of the fkcts are s^t forth in the indict- 
ment ; and if }t had contained this additional circumstance of 
notice, it would have contained all the facts necessary for en- 
abling your Lordships to dispose of the present question. Had 
it done so, the pannel would haye maintained, that the indict- 
ment destroyed itself, by adipitting a circumstance necessarily 
implying the innocence pf the ficcused ; and as it does not, he 
qow pleads that the giving of notice is a legal defence, because 
the ^^t of notice i^ necessary to constitute the crim^ ; and no 
indictment can be relevaQt which is silent as to this essential 
circumstance. If the law be, that notice saves from the conse^ 
quepces of injury happening from s^ch machines, the pannel 
IS entided to have this proved before going to trial ; and, if it 
shall be so proved, the case cannot be maintained. But the 
Public Prosecutor rests bis charge upon no fact, except that a 
gamekeeper set a spring-gun within a plantation, which fulled 
a poacher who trod upon a wire. 

The question before the Court is simply — * Whether the set- 
ti|ig of a spring-gun, for the preservation of game, in a planta- 
tion the property of him who sets it, be, or be not, illegal?' 
For if it be legal, it is absurd to maintain that the person who 
does the act can be answerable criminally for the consequences. 
The prisoner humbly maintains, that it is lawful even without 
notice, but tliat, beyond all doubt, previous notice justifies the 
act. To put it otherwise— is it so clearly illegal that it never 
can be done, no matter under what precautions, without mak- 
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log the person who does it a murderer, or at least a criminalt 
if death ensue ? — and in deciding this point, a Court of Law 
must be guided by the lights which existing laws afford, and 
not by considerations of the inhumanity or inexpediency of the 
practice — fit and appropriate topics for the power which makes 
the law — ^but misplaced and full of danger when addressed to 
the power by which the laws are applied. When a criminal 
court has an individual case before it, the person accused is 
entitled to ask what law he has violated ; for it is dreadful to 
think that, having only followed an undisguised and uncheck* 
ed custom, he shall find himself a murderer, because, after an 
elaborate consideration of complex circumstances and rea- 
sonings, the Court has come to be of opinion, that the custom 
is inexpedient and ought to be put down. To convict an indi- 
vidual, and then, from a sense of the injustice of the proceed- 
ing, to pardon him ; or to find a charge relevant, and from the 
same feeling, not to proceed to trial ; is both an awkward and 
an illegal method of majcing a new law. The pannel is aware 
that it has been maintained, that this Court has not only the 
power to punish existing crimes, bpt to declare new ones* 
From this he dissents, and begs to be heard farther, if neces- 
sary, against a position which he denies to^ave any authority 
in law. 

But if that principle be abjured, it is impossible to discover 
on what judicial ground the prosecutor rests his case. ]f a 
trespasser treads upon a spring gun, and shoots himself, there 
is no legal authority for holding that the setter is guilty of 
murder. The argument on the other side will resolve into 
mere views of expediency ; and the whole answer will consist 
in saying, that the trespasser could not be shot directly by the 
owner of the ground, and that therefore the same result caur 
not be indirectly produced. This might be met by an opposite 
conclusion, even if the device had been for the first time re* 
sorted to. But it is impossible, in the administration of prac- 
tical law, to leave the practice of the country out of view. 
And although a common practice may be prohibited by Par- 
liament, it cannot be punished by Courts of Law, because, if 
the law has long tolerated a particular proceeding by not pre- 
venting it, every person is entitled to rely on its being innocent, 
so long as it is not declared illegal by the Legislature. 

The pannel, however, conceives that the popular views in 
regard to the devices, for the protection of property, are mora, 
plausible than sound ; and that it is, after all, a questiooi whe* 
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ther the certain loss that would follow their entire suppression, 
would not be a greater public evil than the accidents that may 
result from their being employed. 

The mode or degree of the danger by which property may 
be defended, is not worth being inquired into at present If it 
be lawful to tear a man's flesh, or to break his bones, it is just 
as lawful to pierce his body with a bullet. • But a pn^rietor 
may surround his field with pointed stakes, or with sharp 
glassy walls, or he may put a fierce dog into his garden at 
night, or he may dr^w a fosse fifty feet deep all around his 
castle. Now, what is the situation of a person who voluntarily 
rushes upon these dangers in the prosecution of a crime, or at 
least in defiance of the notice that they are there ? 1^, The act, 
done by the owner was in itself harmless, and no persod was 
hurt by what he did. 2(%, A trespasser comes with a crimi- 
nal intent, and puts those otherwise harmless engines in opera- 
tion against himself. 

If this device be visible and palpable, as a wall bristled with 
spikes or a deep or broad ditch, it will not be contended that the 
proprietor is in any way responsible. The maxim ' vokhti non 
fit ffffuria^ * wUl be a sufficient answer to those who may com- 
plain. The next and second case is, when the danger, though 
latent, is at hand, and explained. Suppose, for example, that a 
gamekeeper meets a poacher within his, master's premises, and, 
after trying in vain to make him quit the grounds, warns him 
that the whole plantation is covered with spring-guns, and that 
there is no way of retiring safely but by a path which he points 
out. Suppose farther, that the criminal not only refuses to 
take that path, but tells by what otlier way he means to pro- 
ceed, and that he is again admonished, that if he takes three 
steps in that direction, he must tread upon a wire, and will 
probably be shot ; and that, notwithstanding this, he goes in 
that very direction, treads upon the wire, and is shot. Can it 
be maintained that the same maxim is not applicable here? 
This cannot'be distinguished in principle from the former case, 
and the sole difference is, that his knowledge of the presence 
of the objects is derived from different senses. 

The third and only remaining case, is the one of a latent 
danger not explained to be immediate, but of the existence of 
which, the sufferer was or might have been aware, by knowing 
of its existence generally. This is the common case where 
notice is given that certain lands are protected ; and the only 
difference between it and the othersi seems to be still more 
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against the poacher. For the generality of the danger ought 
to have increased his fear, and he was bound to act on the con- 
viction which *he must haye had, that every step was at the 
hazard of his life. 

Hitherto the pannel has spoken merely of game; but if the 
prosecutor's views be correct, it must be held, that no kind of 
property, however valuable, and however exposed, can be de- 
fended by devices which tend to make those who invade it 
hurt their own bodies, unless the owner could, with his own 
bund^ have lawfully inflicted the same hurt. This doctrine 
may be extremely humane, and it would very likely be an 
improvement in society, if all the terror-working engines were^ 
banished. But the pannel repeats, that this is a specula- 
tion which should be addressed to the Legislature, and that 
a Court of Justice ought to pause before it involves an indi- 
vidual eas post facto in penal consequences, for conforming to a 
principle, without which the wisest men have thought that ex- 
posed property, in a populous and mercantile country, cannot 
be protected. 

The prosecutor's whole argument is summed up in one ques- 
tion put to a proprietor. Could you have killed that trespasser 
directly with your own hand ? To which his answer is * No ; and 
accordingly, I did not kill him, either directly or indirectly. 
In the exercise of my rights as an owner, I did an act within my 
own premises, which was lawful and harmless ; but he, know- 
ing the consequences of interfering with what I did, rushed on 
and killed himself. How he discharged the piece, is inimaterial. 
It was his act, not mine — Volenti turn fit ifffuria.* But indeed 
if carried to its full extent, the prosecutor's principle leads 
to diis — That no one is entitled to have or to do any thing, by 
which another may, through wilfulness or rashness, injure him- 
self. But many things are innocently done, and there are many 
lawful uses of property by which others, even through their 
own heedlessness, may lose their lives, without the most distant 
blame being attributable to the proprietor, in whose act or 
<^ration the misfortune has originated. It is true, that if a 
spring-gun were set with no other intention than to kill, and 
ingenuity were exerted to make it succeed, that would be clear- 
ly luring people to their destruction, and would be murder. 
But if, on the contrary, it is used for the protection of a legal 
right, and if all are made aware of what has been done, he who 
trespasses and draws the trigger, has himself only to blame. 
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The decisive question accordingly is — ^ Could the use of a 
spring^n be preyented, and would a magistrate be warranted 
in granting an interdict against it ? ' — It is apprehended that he 
would not; but even if the pannel be wrong in this position, 
the point has been far toa doubtful in time past^ to make any 
person a criminal who has acted on the general faith. Can any 
person state a single instance, in which an attempt has ever been 
made to interdict these engines ? It has been said that this ac- 
quiescence in the practice is immaterial, unless it can be shown 
that it has been followed by hurtful consequences, and that, 
although a man be allowed by custom to carry a loaded gun, 
he is not entitled to kill with it But, in the first place, the 
pannel avers, that the use of these implements has been acqui- 
esced in, not only by society at large, but by the whole magis- 
tracy of the country, even though injury has notoriously been 
done to individual trespassers ; and, in the second place, the two 
cases have no resemblance to each other. He who discharges 
a gun and kills, is a murderer, because it is his purposed actT 
To make the cases analogous — the gun he carried must have 
been discharged by the person shot having come slyly behind, 
and having himself drawn the trigger, while in the act of robbing 
the person by whom it was carried. 

In the case of Uott and Wilkes (Barnwell and, Alderson's 
Reports, Vol. iii. p. 804), it was determined by the Court of 
King's Bench, that a trespasser cannot maintain an action for 
injury received in consequence of treading on a spring-gun. 
Afterwards a bill was brought into Parliament, by one clause 
of which, the merely setting was to be a misdemeanor, and by 
another occtzsioning deaths to be culpabk homicide in Scotland ; 
which clearly shows that it was not held to be murder. That 
bill, however, was thrown out; and it is after the English 
Courts have thus legalized the use of these implements, and 
after Parliament has refused to jnake the act of killing by them 
culpable homicide in Scotland, that your Lordships are seri- 
ously moved to make it murder. Tlie decisions of the Eng- 
lish Courts are entided to great consideration in all new and 
similar cases ; and the refusal of Parliament to condemn a prac- 
tice, is almost equivalent to passing an act to declare it lawful; 
and yet, upon mere general principles, and in absence of all 
authority in this country, the pannel finds himself described as 
|k murderer, for doings what the English Courts and the British 
Parliament approve,— ' 
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M tke utfarmatimjbr ike Crcnat-^^ The Public Prosecutor ad- 
mits, that full notice was given that spring-guns were set upofi 
the lands of the Earl of Home ; and that the &ct8 upon which 
the case must be argued, are fully and clearly stated in the 
defences for the panneL He farther admits, that it is not as 
yet declared criminal to set a spring-^gun, and diat an engine 
of diat kind may remain forever set, if the lives and persons of 
the lieges remain uninjured. Bat maintains, 1st, That if injury 
shall arise from such engine, then the person who set that en-', 
gine is criminally liable ; and, 2dly, That no caution or notice 
in committing such criminal action can change the character of 
the action, or render the perpetrator less guilty than he other- 
wise would have been. 

The defence, that the pannel was a setvatit, and set those 
engines by his master's orders, if pleaded as an excuse for the 
commission of a crime, is too weak to admit of argument To 
proceed, therefore ;— the two points to be investigated are, Istf 
How hi an individual is entitled to protect his property at thd 
expense of the life of his neighbour ? 2d, If the destruction of 
his neighbour's life is criminal without notice, how far such a 
notice divests it of its criminal character ? This being the first 
case which has come to be decided in this country, it is to 
principles, and not to authorities, that the Court must look ; a 
remark which the Prosecutor thinks it necessary to make, be- 
cause he admits that the English decisions have hitherto been 
in favour of the accused. The present question must therefore 
be determined from an analysis of those principles which deter- 
mine the degrees of guilt, from the most justifiable homicide^ 
up to the most atrocious murder. 

The first principle founded upon is this, < That whosoever 
sheddeth man's blood, by man his blood shall be shed. ' A- 
gainst this general law there may be various pleas ; the homo- 
dde may have been, 1st, justifiable; 2d, casual; Sd, merely 
culpable. If it does not come within any one of these three 
denominations, it must have been wilful and malicious, and, in 
short, amounts to murder. The Prosecutor muntains, that the 
homicide, in the present case, was not justifiable, — was not ca- 
sual, — and was not merely culpable; and that, therefore, it 
must be held wilful or murder. 

I. It was not justifiable. The oases of justifiable homicide 
are few in number, and chiefly resolve into those instances in , 
which the individual is merely the instrument of the law, or 
acts under its authority ;— in the case of the Judge who awards, 
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and of the executioner who inflicts, capital punisliment ^-»or of 
the officer, who, being resisted in attempting to enforce the pr&- 
Tious orders of the law, is compelled, in the discharge of bis 
duty, to kill the person who resists. For by that act he be** 
comes a rebel to the law, and places himself beyond its protec- 
tion. Even in the case of resistance to a civil warrant, the 
s^me rule applies, although the same latitude is not allowed, 
and the resistance must be more determined than in the 
case of a criminal warrant Other instances, in which a homi- 
cide may be justifiable on similar grounds, are, magistrates, dis- 
persing riotous assemblies, — soldiers assaulted in the discharge 
of their duty,— Revenue officers attacked by smugglers, and 
other cases of the same kind. There are also cases in which^ 
in the words of Mr Hume, * The homicide is justifiable in re- 
spect of a necessity of a private nature, or as a duty towards 
ourselves. ' Thus, in defence against murder or rape, it is un- 
doubtedly lawful to kill. In certain cases, it is lawful even in 
defence of property. But the law looks with a most jealous 
eye on cases of this description, and examines v^y narrowly 
into all their circumstances. The rule seems to be, that when 
the crime against property is committed without force and 
violence, and merely by stealth and cunning, then the homicide 
shall not be reckoned justifiable ; and where the person is not in 
danger, and the safety of his property is alone concerned, the 
law demands no ordinary d^ree of deliberation and violence 
on the part of the invader to justify the shedding of his blood. 
In treating of this subject. Baron Hume, (vol. L p. 213.), while 
he holds diat the right of resistance unto death is not limited 
to cases of attempts on one's person, clearly lays down, that 
such resistance can only be justifiable when the invasion of 
the« property is made in that forcU)le and felonious manner 
which actually puts the owner in fisar. In illustrating that 
doctrine, by a variety of supposed cases, he expressly 6ays» 
< Agaiiiy it is not lawful for me to kill my ndghbaur who per-- 
sisis to search for game on my land toUhoiU my leave. ' There- 
fore, the homicide in the present instance is not justifiable by 
the law of Scotland, and the law of England (Blackstoae, iy. 
c. 14.) is in strict accordance, in this point, with our own, as 
thus explained. 

II. The next point to be considered is, whether this case 
can be viewed as one of casual homicide. But the indictment 
states, that an engine was set with the intention of destroying 
the lives of those who might approach it It could not be set 
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in the manner there described, without such intention, and this 
conipletely puts an end to any thing casual or accidental in the 
case* Mr Hume (vol. i. p. 188) says, < it seems to be the re- 
sult of these several considerations, that it is only then a case 
of proper casual homicide, when a person kills unintentionally, 
who is lawfully employed, and neither means bodily harm to 
any one, nor has failed in the due degree of care for prevent- 
ing danger to his neighbour. ' And Blackstone (B. iv. c* 14), 
< Homicide per infbrtunivm^ or misadventure, is, when a man 
doing a lawful act, without any intention of hurt, unfortunate- 
ly kills another* ' These definitions prove, that want of inten- 
tion is what chiefly constitutes casual homicide, and, therefore, 
it cannot be argued, that death, occasioned by an engine con- 
trived to kill, and placed where some person may, and proba^ 
bably will come, is accidental or casual, since the purpose of 
the par^ in placing the spring-gun, is that of injury and de- 
struction alone. 

III. In adverting to the third division of homicide, viz. CtJ- 
pahk Homicide^ it is necessary, firsts to consider what are the 
favourable circumstances by which it is distinguished from mur- 
der. In the two former divisions, the actor incurs no guilt. 
Here he does, and his guilt varies according to the circum- 
stances of each individual case. It arises, 1. firom a certain 
degree of carelesness on his part, by which, contrary to his 
wishes and intentions, the life of a fellow-creature has been en^- 
dnguished ; or, 2. from an excessus moderamims on his part, in 
defending himself or his property from the attacks of an illegal 
invader. These two great branches comprehend every case of 
culpable homicide. And it is clear, that in the first branch, which 
includes all the fatal accidents which arise firom furious driving, 
explosion of mines near a public road, and other similar kinds 
of carelesness,— the want of intention to kill is just the circum- 
stance which prevents the case firom amounting to murder^ and 
that it is for his carelesness, and not for any criminal intention 
towards the deceased (which would have raised it to that higher 
denomination), that he is punished. So that the crime now 
charged can as little be brought under this first branch of cul- 
pable homicide, as under justifiable or casual homicide, since 
inteMiion is expressly set forth as the foundation of the charge. 
But there is another and most important branch of cases, wher^ 
the crime of murder has not been committed, even although 
the party ofiending intended injury, or even loss of life^ to the 
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sufferer. Snch are all cases of gross personal provocation on the 
part of the deceased; and in these, the degree of guilt depends 
entirely upon the circumstances of the case. In some instances, 
the provocation may have been so great, as altogether to ex- 
culpate the accused, and place it' under the head of justifiable 
homicide ; whilst in other instances, the guilt of the accused 
is scarcely to be distinguished from the darker crime of murder. 

* But in all there is a general rule, * that the defence of provoca- 
tion is excluded in every case, where, from the whole circum- 
stances of the pannel's behaviour, he appears to have acted de- 
liberately, and to have been master of his emotions. ' (Hume, 
vol. I. p. 246). But the setting a lethal engine is an act of the 
greatest deliberation, and therefore as little can the present case 
fall under this second division of culpable homicide« From 
this analysis it follows, that a homicide — not justifiabky because 
not intended to further the ends of justice, nor to prevent a 
grievous crime — not ccunal, because deliberate and intentional 
— not merely adpabUi because it proceeded neither from careles- 
ness, nor was palliated by provocation — must be murder, and 
if so, the circumstances alleged in the indictment (which at this 
stage of the proceedings is to be held true), are certainly rele- 
vant to infer that crime. 

Special malice is not necessary in a charge of murder. It 
is sofiicient that the act by which death has been occasioned, is 
in itself illegal. Thus, if a man intending to shoot A, by mis- 
take shoots D, or fires at random down a crowded street, he b 
undoubtedly guilty of murder; and the person who sets a 
loaded spring- gun, so as to occasion the d^ath of a trespasser, 
18 nearly as guilty of murder as he who fires down the street. 
That it has been so set for the protection of property, can be 
no justification, because human life is not to be sacrificed, un- 
less for the advancement of justice, or prevention of grievous 
crime. Neither is any weight to be attached to the peculiar 
circumstances in this case, of the trigger being pulled by the 
sufferer himself.^ Thrde things only are necessary to constitute 
the crime of murder. I. The intention to injure. 2. The 
overt act which follows that intention. S. The fatal consequence 
of that act. Here they are all present, and the unconscious 
agency of the sufferer, diminishes the guilt of the accused, no 
more than the crime of the poisoner is less, because he does 

' not, with his own hand, pour the poisonous mixture into the 
QBOttth of his victim. 
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The Prosecutor will now inquiry how far the defence of no* 
Hoe can affect the present question ; and he humbly submits^ 
that, if the destruction of the life of a human being, by the 
setting of a spring-gun without notice, amounts to murder, 
such warning, per $6^ cannot render the act justifiable. The 
maxim, txdoM non fit vigwrioy might apply, if the individual, 
knowing where the spring-gun was set, went and deliberately 
pulled the trigger, but not otherwise ; and, besides, to argue 
that a man willingly loses his life, to acquire an apple or a 
partridge, is an argument that carries its own refutation along 
with it. This and every other argument for the pannel, is nxet 
by that other maxim, Qiwmdo aSqmd proAibetur ex directo pro- 
hibeiur^ eiper obliquum. To apply this to the present case, it is 
perfectly clear, that no person could shoot a trespasser who 
refused to leave the ground after being warned to do so. Npw, 
if he cannot do this directly, can he be allowed to do it indi- 
rectly ? In the former case, the warning is immediate and im- 
perative; in the latter, there is merely a written notice at the 
edge of the property. In the one case, no warning would 
save the perpetrator from the guilt of murder $ and it is diffi- 
cult to see how, in the other case, he can do the same thing 
with impunity upon a far less earnest warning. ^ 

Suppose the hjrpothetical case, that a road has been decla- 
red stopped by order of the Road Trustees— suppose that a 
particular individual, in spite of that notification, and in spite 
of intimation firom the proprietor, still chooses to make use 
of that road — suppose that the proprietor, afl«r placing due 
notice, and being irritated by the conduct of this individual, 
sets a lethal engine in the path, with the avowed intention of 
injuring the intruder, and that he, disregarding the notice, per«> 
severes and is shot — can there be any doubt that this is a 
dear case of murder ? The case under consideration is exactly 
parallel to this. In both cases, there is an undoubted right to 
be defended ; in both, an intention of defending that right by 
means which the law would not allow ; and in both that inten- 
tion fulfilled to the destruction of the intruder. 

In arguing the case upon the ground of notice given, refer- 
ence has been made to the practice of placing glass and spikes 
on garden-walls. There the maxim of * wdenii non fii injuria ' 
distinctly applies, for these are patent to all the world, and if 
the trespasser, with his eyes open, places himself upon them, he 
has himself only to blame. The case might become analogous 
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to that of a spring-gun, if the spikes, insteiKl of being openly 
fixed there, were carefully and ingeniou^ concealed in the 
grounds, in pitfalls, or otherwise. 

Although there are no decisions in the Criminal Court of 
this country to regulate the opinions of the Court, there is a 
civil case where the judgment seems to have been governed by 
principles similar to those for which the Public Prosecutor 
contends. (Black against Cadell, Feb. 9, 1804. Morrison, 
18 905.) The English decisions quoted are merely actions of 
damages in a Civil Court; md this decision seems to have 
proceeded upon principles directly the reverse of those by 
which those judgments were regulated. The circumstances 
were these r— •^ Henry Black, tenant in Scotstown, returning 
home on horseback, in a dark tempestuous evening in January 
180}, by a road leading through the estate of Grange, belong* 
ing to Cadell of Banton, fell into an old coal-pit near the 
road, and was drowned, together with his horse. The pit had 
been opened by the former proprietor, but for many years a- 
bandoned. The mouth had been surrounded with a wall of 
stone and lime eighteen inches in height. It lay about four 
feet from a road, which had been used by the proprietor, when 
the coal was formerly worked, and was frequented by the neigh- 
bourhood, as Ae fields through which it led was uninclosed. 
An action was brought against Mr Cadell and his brother 
by the children of Black, concluding for the expense attend- 
ing the search for the body in the eoalspit ; for the price of the 
horse, which perished along with him ; and for 2000JL as a re- 
paration for the loss and damage sustained by t^e death of 
their father. The defenders were found liable in damages and 
expenses.— ^In that case there was no intention of doing injury 
to any human being. The dangerous pit had long existed in 
the defender's property ; a neighbour, who had lived for years 
in the vicinity, and was well aware of its situation, from hav- 
ing been in the constant habit of passing. that way, trespassed; 
owing to the darkness of the night, fell into the pit; lost his 
life, and the defender was held amenable.. 

In the present case, the defender places, mi engine with the 
avowed intention of injury or destruction; He gives notice it 
is true — ^but the intimation is not attended with the certainty af- 
forded in the case of Black, by the open situation of the danger. / 
Here the engine is concealed, and it is only in consequence o( 
its concealment that death ensues. It is exactly the case of 



June 1827. murder^-^sprimg guns. 201 

Black, with those aggravating circumstances, that the engine is 
concealed, its exact situation unknown, and set with the avowed 
intention of injuring those who may approach it* Spring- 
guns are stated to be for the protection or defence of private 
proper^, and as such in this argument tliey have been con- 
sidered. But it is questionable whether they are not rather 
to be considered as a punishment — utterly extravagant and 
inhiunan — ^prepared in anticipation of offence against proper- 
perty exposed in situation, and of inconsiderable value — a pu- 
nishment of that degree which the laws of God, and the well- 
being of society equally forbid, that a man should at his own 
hand inflict for offences of that class. A wall with spikes or 
glass, or deep canal, or other similar defence, not only affords 
no concealment but is placed for the prevention of trespass, 
while the gun, by its construction, allows the trespass to be 
committed, of which it is the punishment. The only preven- 
tion afforded by the spring-gun is the terror of its consequen- 
ces — in short the fear of punishment. But, although the pre- 
vention of crime is in one sense committed to private hands, 
it is only in so far as it can be accomplished by -measures of 
security, exclusion, and watchfulness. - Punishment, and the 
terror of punishment, are not committed to private hands* 
The law reserves them to itself, and to itself alone. 

The homicide that has been committed, being not culpable 
homicide, because not careless nor excused by provocation*- 
not casual, because occasioned, not by chance but, by deliberate 
contriranceandjdesign — ^not justifiable, because neither for the 
ends of justice, nor prevention of crime — must be murder \ and 
if that reasoning is correct,, no notice on the part of the per- 
petrator can afford a sufficient excuse- for his guilt. Lastly, 
the engine was placed not to prevent intrusion, but to punish 
the intruder. 

The prosecutor has abstained from saying a single word as 
to the inhumanity or inexpedience of the practice, as all such 
popular arguments should be studiously excluded in arguing a 
point of law. But he will make this single observation, that 
if it be legal to protect the contents of the game-preserve 
by means like these, the same means may be used to save 
from injury the more valuable contents of the wheat field or 
orchard. And, if these engines are lawful, it is an extraor- 
dinary fact, that in this country they have never been resorted 
to, except in the present instance, a fact which shows what 
the comnfon feelings with regard to them is, and which 
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will induce your Lordships to consider with the utmost anxiety 
the question now under discussion, and to beware of giving 
encouragement to a practice of so questionable a nature, either 
in the eye of equity or law. ' 



6<ft June 1827. 

The Court having this day met, and the diet been called against James 
Craw, before proceeding to advise the informations, Counsel were 
heard in support of the aignments, which they contained. 

Jepfhey (for the pannel) argued, that the case before the 
Court could orily be tried by taking a view of the particular 
circumstances by which it was' accompanied, 1. Notice was 
giveitj and this, he contended, made the act of the pannel analo- 
gous to a long series of devices for the protection of property, 
which had been always in unchallenged use, and which the 
most sensitive man's moral feelings had never condemned. 
Walls bristled with iron spikes and broken glass became dan- 
gerous and formidable barriers ; and although it might be said 
that here the danger was visible, this was just equivalent to no- 
tice ; and besides, one losing his way might impinge upon them 
in the dark, and lose his life, although quite innocent of any 
felonious intention. That would be a disaster, but certainly in- 
ferring no crime on the part of the owner of the ground. Indeed 
there was no use of property — no situation of objects in nature 
by which human life might not be accidentally destroyed. In 
answer to the argument, that a wall was merely intended to 
prevent, contended, that when so fortified it became also an in- 
strument to hurt ; and here the p9int of the case rested, because 
hi this example of the guarded wall, there was a preparation 
for hurting, and its efficacy depended chiefly on its power of 
producing terror. Was it lawful or was it not to keep strong 
and fierce dogs ? Here likewise severe injury was menaced, and 
lethal consequences were contemplated, but just as little had 
any one ever doubted the legality of that measure. The pur^ 
pose in setting spring-guns was not solely, not directly, to in- 
jure, but, as in all those analogous cases, to produce sudi ter- 
ror as might prevent trespass and depredation. Many things 
were dangerous — as proving guns — blowing rocks — firing at 
marks ; and yet when due notice was given, and sufficient pre- 
caution taken, these and all similar operations might be law- 
fully done ; and if a person, notwithstanding, unfortunately 
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strayed in Ihat direction and lost his life, the answer was, ^ 8ibi 
mptOetf' or rather ^/atU inywfe^'— for noone was chargeable with 
a crime* Out of this arose the question, ^ could mei* e sport and 
amusement (as in firing at a mark, in one's private grounds), be 
considered as a^greater excuse for exposing human life to peril 
than the protection of property ? Certainly not, and the nature 
and value of the property was of no consequence, and tlie 
principle remained the same. All that could be said was, that 
life had been ejqposed to a disproportionate hazard, but legally 
or philosophically, no distinction could be drawn* If it was 
leg^ for the protection of grain, or merchandise, it was 
equally so for that of pheasants, and they would not be 
swayed by the odium attached to the game-laws, to look 
more unfavourably on this, than on any other accident of 
the same kind, that might have occurred under different cir- 
cumstances* Suppose a person, in broad daylight, to have 
had traps and spring«guns set in every field, and to have 
stationed a man in front of each to warn every one of the 
danger he would incur by approaching; and suppose that, 
in the face of such warning, some one entered and lost his 
life ; or, that the engine was actually shown to him, and he, 
disbelieving or slighting the danger, went forward, pulled 
the string, . and was shot — would the setter, in these cir- 
cumstances, be answerable for his death? It thus became 
merely a question, of what degree of notice was to be held suf- 
ficient to protect the owner of the ground from the conse- 
quences of his act I^ in an enclosed wood, in which old wo- 
men were used to gather sticks, guns and traps were set with- 
out notice, it would be analogous to digging pits and trenches 
in a public road, or to the case of Black and Cadell, in which 
the wall of 18 inches might be an excellent device for tripping 
up an unwary passenger, but quite inadequate as a defence* 
But proper enclosure, of itself, afibrded a species of notice not 
to enter ; and i^ in addition to this, handbills and large boards 
were set up at every corner, it was brought nearer to the case 
which had been just supposed ; and then the setting of the 
guns came within the pale of those amusements or sports 
which, although with some hazard to others, might be lawfully 
pursued in one's own premises* It was not denied, that, under 
certain circumstances, death ensuing from a spring-gun might 
make the setter guilty of murder, or of culpable homicide, as 
the case might be, and the question of his innocence or guilt 
would, in every case, be determined by a variety of considera- 
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tioDs — ^his object in placing the engine — the notice given— 4be ^ 
situation in which it was placed. In short, the whole inquiry 
resolved itself into the important question, ^ Is a person not 
entitled to defend his property by such means as will deter 
others, by the announcement of a real danger?' It might be 
thought, that no private right of defending property could 
come in competition with the protection which the law owed 
to the lives of the people— nor no risk of loss, however great, 
authorize measures of prevention by which they were put in 
peril. This, as a general proposition, he denied. It might be 
extremely difficult, even in a case of which all the circumstan* 
ces were known, to pronounce an opinion upon the legality of 
the measures resorted to, and it was impossible for iegisla- 
tive or judicial ingenuity to devise any rule of universal appli- 
cation to every case of possible occurrence. The practice of 
the sister country was appealed to in the absence of authorities 
at home. There even civil damages against the owner of the 
ground, had been refused to the person injured by his spring- 
gun. In so far, it was the strongest possible precedent 
in his favour in an analogous case; and, while he was aware 
that it might be answered that the claimant did not come into 
Court with clean hands, and that his claim was refused rather 
on the ground of his having been vermmM m iffidto when 
he received the injury, than upon any peculiar regard for 
spring-guns, it would be remembered and kept in view, that^ 
during the whole of these proceedings, no opinion was ex* 
pressed, no hint thrown out, from which it could be known or 
inferred that they were considered as illegal engines. It was 
incredible, that if they had been so considered, they should 
not, on such an occasion, have been so denounced, and the 
local authorities, enjoined to suppress them. This should go 
far in influencing the judgment of the Court, in die first case 
of the kind that had occurred here, and where the open, 
universal, and unrestrained employment of spring-gund taught 
every one to believe that they were lawful means for the pre- 
servation of property. If, on new and more matured views of 
humanity, it was thought expedient that they should be prohi- 
bited, it was the province, not of a court of law administering 
known law, but of the Legislature to interpose. This, however, 
the Legislature had once refused to do, even to the extent of 
declaring the setting a misdemeanor ; and when death ensu- 
ed, the setter guilty in England of Manslaughter only, and in 
Scotland of Culpable Homicide (the provisions of a bill brought 



Jane 1827. murder^speing-ouns. 205 

into Parliament, but not passed into a law) and» although an 
acthadi>een subsequently passed, to make the mere setting in 
England, imder certain circumstances, illegal, still it was be- 
fore any act bad been passed — when the practice was avow- 
edly lawful in England, and when in Scotland the question was 
(as it still remained), involved in obscurity and doubt, that the 
Public Prosecutor had stood up and demanded an interlocutor 
of relevancy, for a charge of murder agunst the pannel, in the 
present case. For forty years back, the practice had been 
known in this country, and nowhere branded as illegal. It had 
been adopted by persons of the highest character, and boards 
were everywhere set up in the &ce of all^the authorities. In 
short, the pannel (placed at the Bar on this charge of murder) 
had done no more than what almost every nobleman and land- 
ed proprietor had done for a long series of years, with the im- 
pliSd consent and approbation of that Court. Up to this time, 
the lieges had no notice that they would commit a crime in do- 
ing this act ; and nothing could be more grievous to the fedk 
ings of any individual, than to find himself, under such circum- 
stances, in the lawful discharge, as he thought, of his duty, 
involved in this dreadful charge. 

The SoLzciTOB-GsHERAL. — This was a point of the utmost 
importance in every view. The greater part of the argument 
on the other side of the Bar would have been more properly 
addressed to a Jury, because they might be moved by circum- 
stances pleaded in extenuation of a particular case, which could 
have no influence in the decision of an abstract point of law. 
In pleading for the relevancy of the charge, relied upon plain 
moral feeling, and the great distinction between right and wrong, 
and did not mean to follow his learned friends through all the 
mazes of those ingenious subtilties into which they had digress^. 

Before proceeding, however, he wished to protest against 
arguing from the opinions and habits of society. Their Lord- 
ships were bound to lay aside all reference to alleged practices 
and opinions, for these formed no elements that could enter 
into the consideration of a criminal court, in determining whe- 
ther an act was legal or illegal. It was by the principles of 
the Criminal Jurisprudence of Scotland alone that they coiild 
be guided, and, therefore, in the written pleadings, and in the 
argument at the Bar of the pannel's counsel, many things were 
to be laid altogether out of view.— -L The universality of the 
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practiceVas especially to be (lismissed. So far from being an 
imiversali it was a very rare practice, and^ ia fact, he knew of 
only one other individual in Scotland who set spring-guns. 
Notices, indeed, were universal. He had even heard of legs 
being sent round in traps to be reclaimed by their owners; but 
he needed hardly to say, that, in all instances, these were 
merely devices to act, through the credulity, on the fears of 
trespassers. 2* Neither were they entitled to found upon the 
alleged Innocency of setting spring-guns. That was to assume 
the whole question; and he would merely rem vk, that if the 
Court found death thus occasioned to be murder, or culpable 
homicide, the Publio Prosecutor might clearly prevent the act 
of setting, just as he might at present prevent furious driving, 
or punish neglect of due precaution by masters of vessels, al- 
though no accident ensued, or shut up mad dogs, or, in short, 
prohibit all acts which might terminate in loss of life, or in 
injury to the lieges. Then, in regard to the argument founded 
on the act of Parliament, it was odd, tlmt in attempting to 
prove the complete innocency of the practice, they should have 
referred to an act by which the mere setting was declared a 
misdemeanor in England — an act which had not been ex- 
tended to Scotland, solely because it was taken for granted 
that the common law was there sufficient to meet the cases 
which might occur. 3. Upon the alleged inexpediency of a 
Court of Justice interfering in such a matter, did it not happen 
that new oases came under the cognizance of this Court ? and 
that, exercising the jurisdiction which it possessed, and acting 
on the analogies of the criminal law of the land, it found in- 
dictments relevant, when the very act which those indictments 
described was unknown to our ancestors ? Thus, for death 
occasioned by neglect in the management of a steam-boat, the 
master was tried at common law the first time of its occur- 
rence here, and in England, not many days past, the engineer of 
one of those boats had been tried in like manner for injury 
originating in his neglect to open a certain valve at the proper 
time. It was for their Iiordships, in the present case, to de- 
dare what the law was, and, if it was found deficient, then, 
and then only, could the Legislature interfere. But he main- 
tained, that in this case^ there could be no room to doubt the 
existence of deadly purpose, or of intention to inflict a grievous 
injury, with utter recklessness of the probable result of murder; 
and that, therefore, it could not come under any of those cases 
of a lighter kind, where the homicide is altogether casual and 
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unforeseen, but was marked by all the qualities necessary to 
oonstitute murder. The argumenti derived from the dangerous 
practices which it was pleaded were lawfully used, was de> 
stroyed by the simple answer, that those practices were all 
highly criminal ; and that blowing rocks, proving guns, and 
firing with ball in exposed places, were in a particular manner 
things which it woidd be the duty of the Police to prevent. 
Indeed, very lately in the North, an indictment, proceeding on 
a narrative of death occasioned by the negligence of quarriers* 
in blowing rocks, had been found relevant to infer the charge 
of culpable hcMniclde. In cases purely casual and innocent^ 
there was no earthly intention of injuring ; and in those of a 
more serious kind, the survivor was made responsible for his 
act, not because he contemplated deadly injury, but because he 
had been careless and reckless of human life. So that both 
were widely distinguished from the present case, for here, in 
placing the gun, the pannel contemplated the death of the person 
who might tread upon the wire, just as much as if he had r^ 
mained lying in wait to pull the trigger with his own Ijgnd, 
and in the indictment, the material circumstance of prerious 
intention was distinctly averred. It was true, there might have 
been no intention to shoot any one individual more than any 
other (although it was easy to imagine, that in a small neigh- 
bourhood, where habitual trespassers and poachers were per- 
sonally known, it might be employed for the dreadful gratifica- 
tion of the most direct malice and revenge) but stiU it was 
no less murder, as general purpose was quite sufficient to con- 
stitute tiiat guilty intent which the law held to be oc^izable 
in Criminal Courts. 

A person firing a loaded gun at random down a crowded 
street, and killing some one, was guilty of murder, although he 
had never known the individual on whom it took effisct But 
even if any doubt should be felt of the act, under the circum- 
stances narrated in the libel, amounting to murder, still there 
was an immense interval to be lept over before they ctifuld ar- 
rive at the conclusion, contended for, on the other side, of 
its entire innocence; and it was necessary to remind the 
Court, that, under the libel, as it stood, the Jury might find 
a verdict of culpable homicide. It was argued, that the de- 
fence of property made the act justifiable; and they had there«- 
fore next to consider, whether there was any authority for the 
proposition, that an individual not under the influence of fear. 



SOS MURDER«-^8PRIN6*OUNB. 

might protect his property at the expense of human life. Sub- 
mitted that there was not, and that on the contrary, it was to 
be held as clearly laid down, that fear was the only legal justi- 
fication, or formed the essential ingredient of every plea of jus* 
tification, for killing the invader of one's property (Hume^ i. 
213.-14.-15. )• How then was it possible to contend, that an act 
could be permitted, for the protection of open and exposed pro- 
perty, which was thus unlawful, for the protection of valuable 
property elsewhere? And, supposing tor a moment, that 
to be a good plea, it would be observed, that, by the means em- 
ployed, Uie injury to be inflicted was not limited to the end 
which the setter had principally in view. It would frequently 
happen, if this practice were sanctioned, that by his deliberate 
act, death would reach those who entered without any intention 
to touch properly — that old women and children who could 
not read— persons flying from the road to escape some greater 
and more imminent danger — or who had lost their way in the 
dark, and many others, might become the victims of this hiddai 
instrument of destruction. 

As to the class of English cases quoted, in which actions for 
civil damages had been found not to lie, he would merely re- 
mark, that so much depended upon specialties with which 
we were not acquainted, that they did not afibrd any safe or 
satisfactory information to persons not conversant with the mu- 
nicipal laws of that country ; but it was less necessary to in- 
vestigate them farther now, as it had been candidly admitted, 

• that these judgments probably proceeded upon the totally dis- 
tinct and separate ground, of the claimants being barred ^per- 
sonati exoqjtione. ' In how far that would be followed here, it 
was impossible to say, as the question had not been tried. But 

• he could imagine many cases, in which the fact of damages de- 
: nied, would affi>rd no answer to the criminal justice of the coun- 
try. At all events, the laws and institutions of the two countries 
were different; and it did not follow, that if, instead of losing bis 
life, the deceased had only been crippled, he would not have 
been found entided to assythement in the Civil Court 

Upon the whole, submitted that there could be no doubt tbat 
the libel inferred a charge of murdei*, or at least of culpable 
homicide. 
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nth June 1827. 

■ 

For J. H. Brown^ J AtiDTSz — For Z>. Kelfy — Dixov. 

John Hamilton Browk and Duoald Kbllt, charged with No,5a 
honaebreakiiig, with intent to steal ;-— in so far as, upon Tnesdayy If th -— ^»- 
October 1826, they did break into the warehonseof Gilbert Lennox and ^' ^^^"^ 
Co., Bronswick Street^ Gla^;oWy by fordng open the door or gate D. Kelly; 
leading to a conrt or area behind, and by there breaking some panes of ^ 

glass, and part of the woodwork of one of the windows, with, intent to nro, with iv« 
steal. — Pleaded Gnilty. "** « 

VerdieL — ^Find the Pannels gmlty in terms of their confessions. 

Dixon (for Kelly) stated, in mitigation of punishment, that he 
had consulted the records of Court, and that in two cases 
which he had there discovered, imprisonment ha4 been the 
pain awarded to this species of crime ; and as diis was the 
pannei's first offence, and there were no aggravations, he trust- 
ed that a more severe sentence would not be pronounced. 

Jaroine (for Brown) stated, that this was his first offence; 
that he had suffered long and solitary confinement in the Glas- 
gow bridewell, and had been kept at hard labour ; that he had 
made a voluntary surrender, and had shown contrition for his 
offence. 

The Solicitoe-Genebal could not acquiesce in any of the 
statements made for Brown — ^he might be brought to trial on 
another charge — his having made voluntary surrender he al- 
together denied, and it was utterly impossible that he could 
have been subjected to hard labour. 

Jaroine explained, that this last statement was a tx>tal mis- 
take on his own part, and that he begged to retract it. 

Lord Mackenzie proposed nine months imprisonment, and 
observed, that, having been kept in bridewell, they might have 
been allowed to work, but that they could not have been sub- 
jected to hard labour before triaL 

Lord Justice Clerk. — Was aware, that from the crowded 
state of the jail, the bridewell was sometimes used as a prison 
before trial ; but the excellent administration of that establish- 
ment, made it quite impossible that any thing so contrary to 
law should have been done within its walls, as to subject a pri- 
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soner to hard labour before trial. His Lordship also, in the 
course of his address, took occasion to observe, that the cases 
very properly alluded to by the learned counsel who spoke first, 
were not to be considered as establishing the rule of punish- 
ment for all cases of this kind. In the first case in which 
it was tried, Macqueen and another received sentence of trans- 
portation. 

iSbi&fiM.— To be imprisoned in jail for nine calaader months, and 
\ tbea liberated. 
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OPINIOKS OF THE JUDGES IK THE SPRING-GUM CASE. 

Lord Gillies. — * This is a very important case^ and diffi- 
cult only because new. Taking the indictment by itself, there 
can be no doubt that it is relevant; but defences have been 
lodged, and, as the facts stated in them are admitted, we are 
to consider the indictment as qualified in some degree by these 
defences ; and are to consider whether, as thus modified and 
explained, it still retains the same character. The facts are 
these. — ^The Pannel, by his master's orders, set a spring-gun 
(as in indictment). Of this it is now admitted that notice 
was given (an act done nevertheless with the full intention of 
inflicting a grievous injui7). A person passed through that 
wood, set his foot upon the wire, and was shot Is this, or b it 
not, murder ? The law of England is entitled to great respect, 
but we are not bound by it. In principle, I can see no diffe- 
rence between designedly shooting a man, and designedly 
placing a gun in a situation in which it may kill, and is intend- 
ed to kill. Suppose, that instead of a gun, he had placed a 
man there, with orders to shoot any person trespassing — sup- 
pose that, instead of a general order, he had given a special 
order, to a person ignorant of the language-^to an Indian, for 
example — to shoot, not any person coming on the ground, but 
any person who approached the spot where he was planted — 
and that, in obedience to those orders, he became an instru- 
ment of death, what conceivable difference is there between 
such a case, and that which we were now trying ? What does 
it matter whether the deed is done by a moral or physical 
agent ? If it is murder in the one instance, it is murder in the 



Jane 1827. MURDER-^tpnivo-GUKS. 211 

other, and this is a view of the matter which no ingenuity can 
elude. As has been justly observed, ther^ may be murder 
where there is no malice against the individual slain, and where 
he was guite unknown to the killer. But where a homicide is 
committed with lethal weapons, malice is inferred, and can 
only be rebutted by contrary proof. This is the doctrine of 
our law (Hume, vol. L p. 22.), and it is also the doctrine 
of the law of England. Blackstone*s words are^ * all horni* 
cide is malicious, and amounts to murder, unless when jhf^ 
iified by the command or permission of the law ; excused on 
account of accident or self*preservation ; or aUeviated i$Uo man* 
doM^der^ by being either the involuntary consequence of some 
act not strictly lawful, Gt (if voluntary) occasioned by some 
sudden and sufficiently vident provocation* ' (B. iv. c 141.) 
But can the present case be reduced even to this definition ? • 
— Was it the involuntary consequence of some act not strict- 
ly lawful? — It was the voluntaiy consequence, and even by 
that law could not be alleviated into manslaughter. It was 
not a lawful act to set spring-guns — perhaps it was not a cri- 
minal act — but Blackstone's words are, * not strictly lawful, * 
and no Judge would refuse an interdict against setting those 
endues. It would be impossible for the Sherifi^ to refuse the 
application of the Procurator Fiscal to that effect 

The illustration derived from walls, is not in point, for no 
injury is intended by the glass or nails. They fire patent to 
every one, and merely intended to prevent people from coming 
over. - Manufactures, expeditious modes of travelling, proving 
guns, are not intended to injure. Perhaps they cannot be car- 
ried on without some contingent risk to human life. At the 
same time every one is aware, that in conducting the most 
necessary and useful operations attended with risk, all possiUe 
precautions are required, and that want of due caution, if followed 
by death, would expose the persons to whom it was attributable^ 
to a criminal prosecution. But game may be preserved without 
spring-guns, and there is no earthly cause for exposing human 
life to risk on that account. In support of the doctrine of 
culpable homicide, originating in the unlawful performance of 
a lawfal act, reference may be made to the libel found relevant 
in the case of Graham, Ayr Circuit, April 1813. (Hume, vol. 
Ist, p. 187, 2d note), or to a recent case on one of the Northern 
circuits, of trial on a sustained charge of culpable homicide, for 
blowingstonesnear a public road, without sufficient notice, whei^e^ 
by a person passing in a cart was kiUed. In these instances, the 
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homicide was unforeseen, and involuntary, and yet the law de- 
clared it to be culpable. But here, it was very difierent indeed. 
The death of the person who might approach was expressly 
contemplated ; and the Only difference which I can see between 
the supposed case, of a man stationed to shoot, and of an en- 
gine concealed for the same purpose, arises from the difference 
of the chances of their proving fatal. But this is removed by 
ihe qualification also supposed, of an Indian being employed, 
incapable, from his ignorance of our language, of giving any 
intelligible warning to those who are advancing. The law of 
England is entitled to the greatest respect, and is to be disre- 
garded here solely, upon the distinction, between what it is 
lawful to do in the one country and in the other, for the pre- 
servation of game. In no period in Scotland, has it been pre- 
. served at such a price as is paid for it in the sister kingdcmi. 

In the case so much founded on from that country, it was & 
civil action fi^r damages ; and, even if there had been the very 
same decision in our own Courts, it would have been nowise 
decisive of the question ; because it might have been answered, 
that the person injured, and claiming damages, was ' versans m 
itticito. * I remember a case in which I was engaged when at the 
Bar — a most extraordinary instance of a long and desperate de* 
fence of a mud cottage, by an old Irishman and his two sons, 
against 200 of the Dumfries Militia, (J. & A. O'Neal, Feb. 
1796.) One of the militia was shot in the attack. The 0*Neals 
were tried ; and although it turned out that there was an error 
in the warrant on which the military force acted, and although 
it was pleaded that the act, under these circumstances, did not 
amount to murder by the English law, the elder O'Neal re- 
ceived sentence of death on being convicted. He was after* 
wards pardoned — but the judgment of the Court of Justiciary 
shows, that we are not at all guided by considerations of Eng- 
lish law, in administering criminal law here. '-^Relevant 

Lord Pitmilly concurred, and said, ^ In a case of so novel 
a description, I will state the grounds of my opinion, and begin 
by consi4ering whether it is lawful or unlawful to set spring-guns. 
It seems absolutely necessary that this should be ascertained, 
in order to arrive at a conclusion, because, if the practice is 
lawful, the decision must be regulated by one set of principles, 
and if it is not, by another set of principles. On the suppo- 
sition of its being unlawful, the principle on which that deci- 
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sion should rest is very clear; and the fact of giving notice be* 
comes quite immaterial. If, on the contrary, itis laxofvl^ there is a 
great distinction; and then the admitted fact of notice will be very 
important indeed. Then the question will be as to the degree of 
caution used ; and this circumstance may very properly come in 
aid of a proof of that degree of caution which (as in the case of 
any lawful operation lawfully carried on) may altogether ex- 
onerate from blame. In illustration of this, I may refer to the 
case of John Leper, November 1682, in which a public officer, 
carrying, a prisoner to an old castle by night, left him while 
he went to get a candle, and warned him to remain where he 
was, as it would be dangerous to advance a step. He disre- 
garded the caution, and running up a ruinous stair, fell down 
a. donsiderable height and was killed. There the charge 
prrferred against the officer was found not relevant ; and, sup- 
posing the original act lawful, even a certain degree of care- 
lesness — as in blowing stones, or felling trees near a road^ 
would niise it no higher than culpable homicide. In the case 
of Chalmers and others (Home, vol. i. p. 211.), one of consider- 
able difficulty, the late LordMeauowbank thought the revenue 
officers, who came upon a party of smugglers in the dark, guilty 
of culpable homicide, because they had not given due warning 
of their having arms before commencing the attack, in which 
one of the smugglers was killed, and the Jury were divided in 
opinion, although, except for that one oversight, there appeared 
to be nothing to be found fault with in the manner in which 
the officers attempted to discharge a very hazardous duty. 

But the case now . before the Court is different from all of 
these, inasmuch as the act of setting is unkctxful — which it 
certainly is, although, in the whole of the ponnel's plead- 
ings, the contrary has been assumed. 

There are certain modes of guarding property by walls, 
dogs, and otherwise, undoubtedly quite lawful; but.it becomes 
a very different question, whether setting spring-guns, vHth 
the fall intent to injure, can be classed among the ordinary and 
innocent means of its protection. Certainly the law of Scot- 
land does not sanction such a mode of preserving game. In 
treatii^ of homicide in defence of property. Baron Hume, in the 
course of his illustrations, expresses himself thus* * Again, it is 
not lawful for me to kill my neighbour, who persists to search 
for game on my land without my leave, * (Hume, vol. i. p. 214.) 
This is an important passage ; and there can be no distinction 
in lawj whether such* a homicide is committed by means of a 



^>^ng-gun, or otherwise* I admit, that in setting thA gn^ 
the setter expects, by so doing, to prevent and deter eveij 
person from coming ; but that is not the whole of his expecta- 
tion. For it is also foreseen and intended, that if a person 
shall nevertheless come, he shall be shot. The fistct of * no- 
tice ' would afford a good defence, if it were certain that it 
would be effectual to prevent trespass. It has been stated, 
that the practice is general, and has been so for a Icmg series 
of years. If the case go to trial, and this can be proved* it 
will be a very important consideration for the Jury. But it 
cannot affect the decision of the Coort — and I scarcely believe 
that it will turn out as represented. For, so late as 1778, the 
Marquis of Tweeddale was obliged to raise an action to hmve 
it declared, that Dalrymple, the defender, had no ri^t to 
hunt in his (the pursuer's) enclosed grounds without permis* 
saon.*— F. C. Sd March 1778; and this doubt as to the ]egai 
right to prevent trespass, is not reconcileable with the al- 
leged antiquity of the use oi spring-guns. If they are unlaw- 
ful instruments, and in my opinion they are, there can be no 
doubt of the relevancy of this chaige, notice or no notice.— 
Relevant. 

Lonn Mack£nzi£.— -The act in which the unfortunate man 
shot was engaged was unlawful ; but it was also unlawful to kill, 
in order to prevent that act. If the most desperate poacher, 
coming up to the owner of the ground, on being desired by 
him to stop instantly, should persist in advancing<-*and if the 
owner, after having exhibited fire-arms, and distinctly told 
him that he would fire if he disobeyed— fired, and shot the 
poacher, that would be murder. The law of Scotland is pe« 
culiarly tender of human life ; and, except in some very parti- 
cular cases, does not allow it to be taken, unless in ddfence of 
life. That the person, instead of presenting the gun, and pull- 
ing the trigger with his finger, presented the one by machinery, 
and pulled the other by a wire or string, can msdLe no di£fer- 
ence in the resulting crime. Killing by a q)ring-gan is mnr^ 
der. It is argued, that the * notice* gi^<en tdkes away the 
* mimiion to kiOj ' which is essential to that crime. I think 
diflferently ; and we should forget what human nature is, were 
we to suppose that the fear of an uncertain danger would 
prove in every case an effectual determent, no matter how 
great the temptation. Suppose that John, the proprietor of cer- 
tain land, has two neighbours who are in 4he habit of trespassing 
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^^at be seta giins aiid gives notioe-<^at they peniflt in trespst^ 
UDg, and that he» knowing that to be the fact, still keeps his guns 
set (and this is analogous to cases that have really occurred 
in EIngland) would this perseverance on his part not cleariy 
infer * intention to kill ? ' It is needless to dwell upon this, be* 
cause I am quite satisfied that no notice can alter the charac- 
ter of the act People will come-^tha known rashness of men 
is quite sufficient to urge them on wherever there is a favoa«* 
rite object of pursuit to be attained. The notice, too, is ne- 
cessarily imperfect; and, in short, no reasonable being who 
sets a spring-^n can avoid contemplating the pdssibili^ of a 
&tal consequence. 

It is pretty certain^ that no person will walk into a ditch 
and be drowned— or enter a yard to be torn by a dog«-«or 
impale himself upon the spikes of a wall. Neither was there 
any primary intention or expectation that any one should aet in 
that manner. But let us suppose that die ditch is contrived to 
drown<^that the dogs are trained to tear persons topieceS^ 
and kept for that purpose-^at the spikes on the wall are 
poisoned. In all, or any of these cases, it would be murder; 
and the spring-gun is an analogous device. It is peculiarly 
lethal-^peculiarly intoided to kill; and the going into the 
field^-^fixing and loading the guOi— attaching the string*«-are 
so many proofs of cool, deliberate, and deadly intent. 

As to the question of their being unlawflil instruments, and 
whether they may be suppressed,«-suppose that two persons 
poasess neighbouring villas, and that their gardens are separat- 
ed merely by a hedge, and that one of them sets spring-guns 
in every gap of that hedge, so that the other lives in constant 
expectation of his children being shot. In such a case^ would 
an interdict be refused ? The Sheriff would be bound to at- 
tend tp an application for one at once. If a person is entitled 
to set one gun, he is entitled to set many more, and he may so 
cover his ground with them, thataman shall be shot <mce amonth. 
Where is the principle to |top iU^let this be allowed, every 
other kind of violence may be resorted to. If a tenant refiise to 
quit, the landlord may affix a hand-grenade to his door, cm ^v- 
ing notice in the newspiqpers, and the whole country be strewed 
with instruments of destruction, until property, instead erf* being 
a blessing, shall become a curse* Every person is responsible 
for every act that may be followed by death, and bound to 
account for his conduct when death ensues. So far, of the 
principles which govern our law. As to statute or custom I api 

P2 
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aware of none, and we are not bound to be guided by any 
opioion expressed in either House of Parliament. I believe 
that no opinion was expressed, but that it was intended by the 
Legislature that the law should be left in this country exactly 
where it stood. 

There is no practice of the kind in Scotland. If there had 
been, I would not have been disposed to disregard it. If, for 
example, it could have been proved, that for 200 years, it had 
been common for people to be shot, it would have been a de- 
plorable state of things indeed, but still I would not have disre- 
garded it So far from this, however, there is no proof of 
these instruments having been ever set before. This is the 
first case brought l)efore this Court, because it is the first that 
has occurred. 

Lord Allowat concurred. * Is this a legal engine, or is it 
not? — Clearly not — ^because a proprietor is not entitled to 
station men to shoot trespassers, and may not do * fer ambagesj* 
what he cannot directly perform. The only difference is, that 
by the substitution of the spring-gun, the danger is increased ; 
for no gamekeeper would shoot a child, a madman, a drunk 
person, or one coming for some other purpose than that which 
he is stationed to prevent. But the spring-gun can exercise no 
discretion— has no moral feeling, and will inevitably destroy 
the person who approaches it. We have a statute ( 166 1, cap. 22), 
which declares the several kinds of homicide whidi shall noi be 
pimMed with death ; but the homicide in this case does not come 
under any of its definitions. If this ^igine is to be held lawful, 
for the protection, of game, it must be held lawful for protect- 
ing every other kind of property, however worthless^ and how- 
ever exposed. Turnips and beans by the roadside may then 
be defended by this deadly apparatus, against children, stran- 
gers, and hungiy vagrants, who cannot read. , But this is an 
idea which cannot be entertained for a moment ; and, in short, 
there is no doubt that a spring-gun is. an illegal instrument. 
We cannot be governed by the English law, where it is widely 
different jrom our own, administering, as we do, the law of ano- 
ther country ; and, it is so full of technicalities, that a person, 
not well versed in it, inevitably becomes lost amid conflicting 
decisions. In the case of Mungo Campbell, the Court would 
not allow his Counsel, Mr Rae, to read the opinion <A the 
Attorney-General of England .to. the Jury; and here we are es- 
pecially precluded firom appealing to the law of the neighbour- 
ing country, as no two things ^n be more different than the 
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game-laws of England and Scotlaad. Our own are in every 
respect superior. They are far more rational and humane ; 
and it is to be regretted that cme part of those laws has been 
introduced here, by 57. Geo. IL cap. 90. We are bound to 
administar it, but the greatest punishment awarded has been 
a short imprisonment. 

The case of Ilott does not apply. It was a civil case, and 
the p^son claiming damages was barred * personaU excqdi^ 
<me^ as having been * venana m UUciio. ' It is unnecessary 
^arthar to enlarge upon the distinction between this act and 
those which have been supposed in the pleadings, for there is 
not the slightest similarity between them. If a man in pursuit 
of a hare, or for a bet, chooses to leap his horse against a wall 
guarded in any of the ways described, the owner is certainly 
not responsible if he and the horse perish. It has been likened 
to the keeping of a ferocious dog ; but in answer to this, it is 
merely necessary to observe, that if the dog is kept without due 
precaution, the owner will be liable for the injury which may 
be done. And here, I must observe, that, the law of Eng^- 
land appears lobe very different in regard to dogs from what 
we should be induced to suppose, from the case of Ilott and 
Wilkes, and this is an illustration of what I have observed, 
of the difficulty which a person unacquainted with its mys- 
teries must experience, who attempts to extricate its appa- 
rent anomalies. In the case Vera v. Lord Cawdor Nov. 1809, 
(East's Reports, vol. iL p^ 568), in an action of trespass for shoot- 
ing a dog of the plaintiff, it was pleaded, that the dog was 
shot for the preservation of the defender's hares, it beiog in 
parsuitof one at the time, and he beinggamekeeper of the manor. 
Bat Lord EUenborough, C. J., said, * that the question was, 
whether the dog incurred the penalty of death for running af- 
ter hares in another man's ground ? And that if there was any 
precedent of this sort, which outraged all reason and sense, it was 
of no authority to govern other cases* The plea did not state 
that the hare was put. in peril, so as to induce any necessity of 
killing the dc^, in order to save it. Judgment for the plaintiff. 
Another. case (and a most important one), as the very able 
pleacUngs and opinions develop many of the principles by which 
a court of law must be guided in a question of this kind), is that 
of Deane v. Sir William Clayton May 18 IT— (Taunton's Re- 
ports, vol. vii. p. 489), in.which A being the owner of. certain 
woodlands, in order to preserve his hares, and to destroy dogs 
and foxes which came into his woods, fixed iron spikes or dog- 
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spears into several trees in the hare<-trackS) at such a hei^t 
from the ground, and in audi a mannari thut a bare migh 
pass safe, and a larger animal be transfixed. Painteci notices 
were pat tip outside, and the nearest of these spears unm fifty 
yards iVom certain public footpaths by which the woods 
were crossed. B, shooting with permisiioil in the adjoining 
land of C, a bare got up» and was pursued by B*8 dog bto 
A's woodland, and in tibe pursuit) eame upon a spHte and waft 
killed. The four Judges of the Common Pleas were equally 
divided, and no judgment was given. Blit the case is wwdiy 
of being studledi for' the light which it thrown upon various 
pcnnts connected with the ikiquiry in which we are engaged ( 
l|nd is besides valuable, as it entitles us to doid)t whether^ 
in the case of Uott and \Vilke9, the English Judges did at 
all decide or give any opinion upon the general queatioB of 
the legality of springs guns. In the caae of Jay p. Whitfield) 
1817, Warwick assises, quoted in the RqM>n6 of that case, IML 
of damages were given to a boy who went into an oadosure to 
gather sticks, and was injured by a spring-gun. 

tn this country it is not legal fo Idll, except in defence of 
lifi^ or for the protection of property in the house where it 
would be felony to take it In the case of Loch v. Tweedie 
July Vn9^ (Mor. 10501), fke penalty of 1686, c. 14» (one-half 
merk for each sheep) was awiurded, besides the damages th^ 
might have done^ to the proprietor (^the ground on which sheep 
trespassed, but that was all. Tlie owner of the ground may 
detain the sheep, but has no right to injure them, and is liaMe 
to counte)r actkm if he does ; while^ in a coimtry where game 
id not prdperty> it is contended, that deadly machines may be 
used for the destruction of human beingft who trespass. They 
would not be lawful if it were property, and fer less can they 
be lawful when it is not It -seem* to be the universal prin* 
ciple of the law of Scotland, not to allow any person *jm Hbi 
dicere.^ We can only prosecute toft penidties, and have no right 
to detain or to injure the periNm ot the propeirty of die poacher, 
any farther than to ascertain who he is. I particularly concur 
in Ae observations made as to the tenderness of the Scots law 
in regard to lifef. At last York Assiaes, a gamekeeper was 
convicted for shooting a poadier ; and I cannot concdve, that 
in £nglmid, if the caae should occur, ^ dedsioa wMld be 
different firom that which we pronounee. * 

Lord Justice Clerk;— We are bound, in justice to the 
pannel, to take into consideration the special defences, although, 
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on Ihe qtieation of rilevtticy» it is to the indictraent alonet 
strictly speakiiig» tbst w« miait look. There can be no doubt, 
diat, in the nsrratiTe which the indictment contains, every 
thing neeeisary to constitato the crime of murder is set forth ; 
and we have therefon only to consider, whedier the additional 
facts stated in those spedal defenoes, and which, having been 
adnuttad, are now to be considered as forming part of that nar« 
rative, so materially alter the completion of the case, as to 
takeitontofmarder. Those spedal drcmastaaoes are chiefly 
these* L That the act was done by the pannel* in obe* 
dience to his master's orders. S* That dne notice was given. 
We most consider, first of all, however, the lq;ality or illegal!^ 
of the practice ; and, in determining that question, the general 
principles laid down by Mr Justice Blackstone, in regard to 
homicide, are so dear and satisfactory, and so well-founded in 
bnmanit^ and in law, as to affi>rd a snffident rule for the dedsion 
of the point. In weighing the facts, it is fair to admit, that we 
ought to take for granted, that the person killed trespassed in 
contravention of the act 57 Geo. III. c. 90. ; and that, conse- 
quently, he was in the commission of a crime. But, however 
flagrant the poaching may be, and with whatever boldness 
carried on, it can never be prevented by the destruction ^of the 
poadlier. The most open lulling, after the widest notice, and 
however aggravated the oflPence, would be nothing short of 
murder. Far less can this secret and insidious mode of in-« 
flicdng death be sanctioned. The lowest provocation, or spo- 
des of invasion, which in our law at all excuses homidde, is 
that of a person breaking in to steal by night Bat the doc* 
trine of */«riioctenias ' is quite foreign to the present case, for 
here there is no property^-there is no breaking in. Even under 
circumBtanees df that kind» so tender of life is our law, that it 
does not, without hesitation, admit even of that plea in Justifica- 
tioo, (Williamspn, iSOl-— Hum^ L|>. 815, note, and Burnet). 
To extend that privilege to mere trespasses^^to encroachments 
cm shrubberies and preserves, and to suffer to be done indirectly 
what cumot be done directly, would be quite monstrous. We 
have been told that the practice is universal, but of this I en* 
tertain considerable doubts. Boards, it is true, are set np ; 
but in ninety*mne cases out of a hundred, I will venture to 
say, there is not a apring-gun within many miles of the place. 
Even if the setting were notoriously general (which it is not), 
^o long as no injury is done, no argument can be founded on 
it. I recollect one case^ indeed, in which a poacher did sustain 



820 MURDKR^-tPBIVO-GUKS. 

serious injury from a spring^gun, and the Sheriff of the coimty 
awarded damages. The proprietor took some steps towards 
appealing to the C!ourt of Session against that jadgment ; but 
having consulted with the first Counsel at the Bar^ he ab- 
stained from doing so, as they gave him distinctly to under- 
stand, that it would be at the ride of being involved in very 
unpleasant consequences. Suppose a chevau3Crde»frbe con* 
cealed in long grass, would the proprietor not be respoiisible, 
if some unconscious intruder stumbled upon it, and was severdy 
hurt? English cases have been referred to» but we must act 
according to our own. law. It may at tli^ same time be per* 
mitted me to observe, that Uott's case does not appear to have 
raised the question, whether a criminal charge will lie. As to 
the supposed opinions of the L^islature, and the invitation to 
leave it to Parliament, and not to give any judgment, no to- 
pics can be less appropriate. We administer the law of Scot* 
land,, and we know nothing here of opinions or speculations in 
any other plaoe.*-*'Find the charge relevant. 



For F&imel-^L£SLU Mil VILLI. 



Ko.M 



John Rusbel, charged with contravening tbe Act 57. Geo. Itl. c. 

John BuaseL 90, ;_m so far as, on 10th January 1827, he did enter the Moss Plant- 

57 O III ^' ^ ^^ parish of Torphichen, Linlithgowshire, belonging to William 

c. 901 Downe Gillon, Esq. of Wallhouse, with mtent to kill game or rabbits, 

betweeen the hours of 6 evening and 7 morning, armed with a gon. 

Pleaded Guilty. 

Melville stated, that the pannel was bronght first before 
the Sheriff; but a doubt arising as to competency of that juris- 
diction, he was brought here, and, in ccHisequence of this, had 
already suffered five weeks imprisonment There were no 
aggravations of any kind. 

Lord Gillies, in proposing two months imprisonment, ob- 
served, that to hiin it appeared a most salutary iact, and that 
the preamble explained very clearly that it was intended to 
prevent felonies and murders. 

Loan PiTMiLLY cohcurred, and thought that Scotland was 
much indebted to the L^blature for that law. 

Sentence, — To be imprisoned two calendar months, and then liberat- 
ed. , . 
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For Pannel — ^Leslie Melville. 

No. 6a 



Maht Akw Alcorh, servant maid, chargcfd with attempting to com- 



init murder, by means of poison — as also, with administering a dele- m. A. Alcorn, 
tenons or injurioos substanoe, or liquid, with intent to do grievons bodily ' 
injury ; — ^in so far as, upon 18th April 1827, she did, in the house of poisov. 
John Bryant Roach, Bath Street, Portobello, put into the grary prepar* 
ed for some beef, given to her by Mrs Roach, to be prepared by her be* 
fore being taken to the baker to be fired, a quantity of- tartar emetic, or 
powder of antimony, or some other poisonous substance, in such a quaii" 
tity as to endanger the lives of any person or persons who might swallow 
any considerable part of the same ; and this she did with the intent of 
murdering the said Roach and his wife ; and in pursuance of that wicked 
design, did carry said beef, with said gravy, having tb^erein said tartar 
emetic, or other poisonous substance, to Thomas Proudfoot, baker, t6 
be fired, and did shortly afterwards bring the same back to the house, 
where, being partly consumed by the said Roach and his wife, they were 
both shortly after seized with violent pans in their intestines, and be- 
came seriously ill, and J. B. Roach was^ in consequence thereof, for some 
days in danger of his life; — or otherwise, all this she did^ with intent to 
do them a grievous bodily injury. Pleaded Not Guilty. 

In the defences lodged, she admitted having put a powder Into the 
pie, but denied that it was with the intention to commit murder, or to 
inflict severe bodDy injury. 

ilfrand Mr$ Boach detailed the facts of the case. On the 18th, the 
pannel, who was their only servant, received some beef, purdrased ^om 
John Hart, and of which they had eat part on the Sunday preceding, wtth- 
oat experieDCing any bad efifectSy to be prepared, and taken to the baker 
to be fired. She brought it back, and placed it on the taUe. The gravy 
looked white. The former eat heartily of it, the latter very sparingly, 
and they were both taken iU with similar symptoms, but in different de- 
grees of violence* Sickness; pain in intestines ; swelling; feet and hands 
cold ; perspiration. Mr Roach, feeling indisposed after dinner, took 
some strong whisky grog. About eight, two cups of coffee, which made 
him worse. Went to bed, and, about, midnight, felt an inclination to 
vomit, but could not. Took, in successioD, a glaas of brandy, Anderson's 
pills ; and (still finding no relief) some more whisky grog. He suffered 
severely afterwards. Mrs Roach was taken ill witliin half an hour, but 
in her case the symptoms were not so violent. Pannel at first denied 
having put any thing into the pie, bat aftdrwards admitted that she had . 
introduced a little powder. Whenihe officers came, ahe saici it was done 
merely for a bit of fun — that she had got it from a neighbouring servant, 
who assured her it would do them no harm, but merely sicken them. 
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In tfaair cro«HwanniiMttioa» bodi witnesBet gave the paanel • gdodcbi* 
racter. She had been with them from the month of Match 1896, and 
bdiaved with proprietf, till ahe got acquainted with a giri, Margaret 
Pateraon, who had been diamiised fix>m the serrioe of a relation of tfaene. 
After wUdi, she nnd to ^ing bells in the aigfat-tiaBey and otherwise an- 
nojr thenu They did not however think diat she had any intention te 
poison, or do them any severe bodily injnry ; bnt jhat, bring of an easy 
fiuale disposition,- it was not anlikly she might have acted as she had 
done^ at the instigation ef another, withoat being aware of the eoii8»> 
qnences likely to follow. 

Dr Thomwn of Portobello described the symptoms. Considered Mr 
Roach's life in danger for some days. (Cross-examined). — Conjectared 
the deleterioos sabstanoe to be some preparalion of lead, ratho* than of 
tartar emetic or antimony. 

Dr CkristUon examined the remains ^ the beef and giary, bvt did 
not discover anypoisonons substance; could only give a coojectund 
opini^m, as the account of the symptoms was imperfect. At first thought, 
that tartar emetic had been swallowed ; but was led to doubt that, IjI, 
From the interval that had elapsed before the symptoms appeaned ; fd^ 
¥nm the cofiee having made Roach worse. All the symptoms ndglit 
be produced by natural disease ; and he was led to suppose that they 
had swallowed poison, merely from the circumstance ef two persons be- 
ing taken ill nearly at the same time, after psrtaktng of the same food, 
and with symptoms which various kinds of poison would produce. (By 
the CourtX the probability was greatly strengthened, by the foct, that 
the videnee of the symptoms was iaproportien to the quantities of the 
aaspected food taken. 

AuaoN gave up the charge of intent to murder, but craved 
a verdict on the alternative charge. 

FMbl^— Unanimously find the pannel Guilty of the second diaige ; 
but» m consequence of her good character, recommend her te the le- 
nity of the Court. 

Lord Gillies would have felt bound to propose transport 
tation, and for life ; but, moved by the recommendation of the 
Jury, would limit the punishment to imprisonment in Bridewell, 
with hard labour for twelve months. 

Sentenee^^To be imprisoned in Bridewell for twelve months and 
kept at hard labour durii^ that period. 



No. 5 1. ^A June 1827. 

Diet called against Joav Smith. 

Dr ChrMmm virited the pannel day before, and on Saturday in jaB^ 
Tam. nd on both occasions found him in an unsound state of mind. He hsd 
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gliaiaflri^gi of IMMB, ki$ wm dktlnctly m iditif nd ctrtably 
Ml a fimlfMl Ibr UU. 

1^ iiMM of I>oiifria% liBd vUt»d Ihe pMiid fio^pMDlly is DamfrMo 
Jul, wmd uttwmt mm Um ia a MioBal ilile* Ho dught ■oiaotJineo ■»* 
wmm omt qaettioa ia a latwaol aiianfcfi kit aevor a Mcond* 

Hie Oo0RT» therefore^ pronouiiced an interlocutor, finding 
that the pannel was not a fit subject finr trial for the present ; 
and, dierefbre, granted warrant for reoonv^ing him to jailf 
there to be detained| until a fiuther order of CkHUrt. 



Datid RoBXRTSOir, chaiged with theft, sggraTilod by being ooia- _ 

nutted byhoose-braaldiig, and by bk being babito and repato a thief» and .......^ 



pr0Tio1nlyconTictedoftheft^— inao far as, vponSOth April 18279 he did D. Robcrtaon. 
break into a hooae ia die Bamwk Sqaare of QaeeaabeiTy Hooae, occa- j;^ — ^^ 
pied fay Alexander M^Kay, deik there, by feremg open a window in HounnsAK- 
the kitchen, wUeh window looked into a lobby, in wbich waa a door to ^^ 
aaid honw, and did then steal Ibor IL notes of the Conunerdal Bank, 

aeren aiher table-spoons, fiTo aOver deaMrt^poona, four aiherMlt-spoonflb 
and fire gold-g^t egg-epoooa. Pleaded Guilty of art and part. (Libel 

re«lricted> 

iSbitaM— To bo tranaportod for 14 yeark . 



Gaoaos GowAva, chaiged with theft, aggrsTated by being commit- 
ted by boose-breaking, and by Us bdi^ hiJ>ite and repnte a thief, and ^ ^ 
preTionsly conricted ofdieft ;— in so Cur ss, on the night of 2Sdy or morn- 



ing of 2Sd Aprfl 1827, be did bresk mto the shop of Alexander Bos- G. Oowi 
weD, bmah, and tnmk-maker. College Wynd, by making a hole in the ^ 
wall, and did ateal braahea and bellows, (as ennmeiated and deacribed). BousnuAa- 
Flooded Not Gnihy. »<>• 

Evidence was led— [In the course of the trial, J. W. Dick- 
sow, for the (>annel« objected to the production of the previous 
convictions ISjelled <m. They were described in the indictment 
as ccmvicdons obtained before the Magistrates of Edinburght 
bmt the extracts produced in evidence bore— ^ Before the Judge 
presiding in the Police Court— ' 

Wood answered, that it was enough that they were convic- 
dons, obtained in a Court in which the Magistrates were Judges. 
They were, however, ultimately withdrawn, as it was admitted, 
that the common mode of description in such cases was as Po- ^^ ^ 
lice Court convictions]. i 

(libol iestncted)«---r€rdSct--G)iilty.— SM^enee^T^ be tianported ^^^q^^ 
for 14 yeark ^ 

CoLiir Faxsaa, sad Danisi. Gimir, chaiged with theft, aggravated HounaaaAs- 
by bring committed by hooae-breakiDg, and by his bemg habite and re- ^^^* 
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pQte a thief, afnl previouBly convicted of theft ^-4tf so far as, ob the 
night of 17th, or morning of 18th March 1827, they did.break iBta the 
house of John Lyoa, spirit-dealer and auctioneer, Market Street, by 
opening the door with a key,' which had been used for the lock of said 
door, and which they had stolen when it was in the lock ; and did cany 
away seyen rich cut purple and wiute figure-glasBes, fire-inma and car- 
pet, (as described in indictment)/ 

Fraser pleaded Guilty— *Gunn not Guilty<-^£vidence was led agamst 
Gunn — Fmiiic^— -Guilty. 

Lord Gillies proposed that Gunn should be transported 
for life; but as it appeared that Fraser had confessed his 
guilt from the first, would propose that the term of his trans- 
portation should be limited to fourteen years. 

SmUence^^^Daniel Gunn to be tran^rted for life, and CoUn Fraser 
for the period of fourteen years. 



9A July 1827. 
For Pannel — P. Robbrtson — Macallan. 



Na6A. 



I p£T£R Oliver, flesher, charged with sheep-stealing; — in so ^Etf as, 

P. OUt^t. upon 2l8t May 1826, he did steal from the farm of Crichton Moss, 
parish of Crichton, Edinbui^h, occupied by William Chisholni, thirteen 



uro. sheep, or thereby, the property of said Chisfiolm, or of John Ramage, 
then his herd. — Pleaded Not Guilty. 

Case for the Prosecutiok. 

•' Wittiam Chishotm. The stock of sheep upon his farm oonmsted 
chiefly of wether hogs. There w&e also some ewes and wethen of 
the Cheviot breed. They were counted at Martinmas 1825. There 
were then ten score and sixteen hogs-*thirty diiimonts— fourteen ewes 
— thirty-two sheep belonging to the shepherd — and two not smeared^- 
in all 204. During the winter one died— twenty- one of witness's, and 
two of his shepherd's, were sold^— in ' all 24. When counted after the 
loss had been discovered, there were twelve score and eighteen sheep— 
in all 258— leaving a deficiency of 12. The witness's hogs were tarred 
on the near rib, and had no mark on the ear. His dinooonts utrero 
tarred in the same manner, and had a mark on the ear. The shepherd' s 
were tarred on thenar rib, and each had a hole through one ear. On 
the 28th Ramage told him, that, on the Saturday before he had missed 
ten sheep, and^ on further exammation, they found twelve gone. M^tness 
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memi ham m aevdi of Aumt 9aid aftenrarda (Monday 29di) trent Imnself 
to a park near IWkie Dridga, and there found going in a park with some 
ewea, ^ree hoga, which he recognised as his own. He diBtingnisbed 
them by his mark^ and by the peculiar blaeish colour} which ho at- 
tributed to the moflsy nature of the soil of his &rm. Went along 
the road towards Ediabnrgh enquiring at the totlsy but heard nothing 
then. Afterwards got information that there were some sheep in a 
park at Grange (the second week after Whitsunday). Went and saw 
ten sheep there— and seren or eight days after returned with Ramage 
(then in different service) and examined them more particularly. The 
ten sheep were still there, and they had been recently clipped and ear- 
marked — back-halved. They were one year old Cheviots— and were 
of the same general appearance as his. One of them was claimed by 
the ahepherdy and witness saw an old hole in its ear. As to the other 
idne, believed them to be his own. It was rather before the usual time 
of clipping. They were clipped when he first saw them. The tacks- 
man of the park was one Rankine whom he saw there, and.who showed 
him a small day-book. Witness knew that Rankine died. at Martinmas 
last. * What did he say ? '—he locrfced at the book and saidi that one 
Oliver had brought them. 

[Robertson objected, if that book was in existence, wliat 
Rankine said out of it was not evidence. Tlie book was the best 
evidence, and they were not entitled to get at its contents in 
this way. 

Tlie Court held that it was competent, in so far as Rankine 
^had merely refreshed his memory, of a thing otherwise known 
to him, by a reference to tliat book — but certainly they CQHid 
not go a step farther.] 

Rankine said that be' had never before seen the man who brought the 
sheep. Said that they were brought on the Monday or Tnesilay before 
Old Whitsunday. Not sure of this, however. Could not say if there 
were other sheep besides the ten when firet there — the second time there 
were. Did not think that the others were clipped. Was shown ten 
fleeces in a loft by Goldie, an officer, on his first visit to Edinburgh. 
Examined six or seven of them, and knew them to he his own by the 
tar mark on the near aide— except one which was marked on the Jar 
side. The others so much torn, that he could not make them out. The 
ten aheep went together as if acquainted. Understood from Rankine 
that they came in one lot. ( Cross-examined.) — It was common enough 
to mark sheep with tar on the left side. * Other people might use the 
same ? ' — ^ Yes ; but for eleven yean he had used the same mark, and 
could always distmgnish his own stock by it at all the markets. ' — ' Sup- 
pose one of his 300 sheep brought to him without the fleece — could he 
know it ? '«— ' Would not be sure. ' — * The usual time of clipping ? ' — 
* Middle or end of June. ' — ^ Was he aware that it was done earlier 
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m tlio lower paiti of the Gomitrjr?'^* Soppesed it v». IKd 
think that the other sheep wee dlppedt but could aot be eortain.'— 
(Lord Advocaie,) Got beck the fleeeee at Mertiwiwn haty and ««§ 
ordered to take awky die theep at the aaiae time. The fleeeea had 
been maanftctiired* he rappoMd. 

Join Ramage corroborated Chithofan'a aoeonnl of die slook on 
Crichton fiurm, Miaeed first ten, and o& fivdier eiaminatiim three more 
(hogs) — went to Fnehie Bridge^ and found three hogi bek»igtng to faia 
master — their fleeces stUl on. Witness's slock marked with a ungle 
hole tbrongfa the far ear» and tar on the far lib. Saw ten dieep in 
Grange Pork within a week or two. Knew one of them to be faia own, 
and knew some of the other nine peifectly well to be has master's. 
< How?'— < by the features of their fiMses.' Ihe first tone he was 
alone-^the second time saw a man, but did not hear him asked who 
bronght them«— *Waa shown ten fleeeea in the Sherifa offiofr— * Did ha 
know them? '•— ' They answered to diefar maik% at any rate. ***Witness 
twenty-one years old, and a she|dierd since foorteeiu Knew and oonld 
awear to sheep by their fiusee. (ChM»«Bamme(i)^»< Did he lauyw efery 
one of all the scores by their fiioes?'-.-^ Knew some el Aem' — * and 
would know them without their fleeeee ? ' < He woold. '—- The tar marks 
were put on at Martinmasi but were visible enough at Wh itaun d ay. 
Had seen other sheep with die same merles. Dinmonts were two year 
old sheep ; hogs one year old. Never saw the fleeces afterwards, (J. C.) 
' Knew the one with the hole in its eer, by its countenanoei perfectly 
well. 

Chritiopher Webh saw the pannel, whom he hiew by right, going 
towards Middleton by Fushie Bridge, with a black dog, on Sunday, a 
hfw daya before Whitsunday (could not say whether old or new), and 
return same day, but without any sheep. One Sunday night (eight 
days after)^ was comii^ home with return horses, and met a man 
driving ten or twelve sheep towards Edinbui]|^ He had a dog, hot 
witness did not obeerve of what cobur ; nor did he know the man, al- 
thoa^ he spoke to him in passing. It might be twelve when he got 
to Fushie Bridge, and it was near it diey met. 

Mn Wibtmy landbdy of Fushie Bridge ImL At 3 o*clock of the 
morning of 22d May 1826, was awakened by the barking of the honae- 
dog. Roee and saw three sheep lying in Mr Cunrie's barley BM. 
Witnem had a letter on the nrarsday foUowing firom * Thomas Brown, 
Edinburgh, ' about them. It was sent to the Fiscal. Wasanyftrther 
inquiry made? Yes, by the pannel. He came to the house ^m the 
Sunday foUowing, about 11 o'clock a. m., aaked if three sheep had been 
left there^ and said he had an order to take them, ftom the penon who 
wrote the letter. He said that he was to take them in along with some 
lambs he was going to meet near MuidletoB. Witness said she was not 
at liberty to give them up until the owner came for them, and pmd the 
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o^MMs. Pmifl <Kd notMk for tJwm agwai Imt wwH c« lo MMdIt» 
ton, and passed back withoat dther aheep or lamba. 

T%ama$ TWner, iaimery Shoeatainay Heriot Fvialiy knew pannd fay 
aight, and saw Um on the Sunday iQoniing beforo old WfatoRmday (in 
May 1826), on bia (witnesB's) fium, on the old road near the old tall^ 
b etween 8 and 9 a. m. He was coming np Gala Water, going towwda 
Middleton*— said he had been in the aonth conntry — ^was badly, and on 
Ida way to Edinbargh — asked witness to lend him sixpence to p a ueniB 
lodging, which he did. Pknnel had a bladi sheep-dog* 

^JxabeA AiextmdgTf wife of Jamea Ramags^ labonrsr, Middl>toa,^^ 
Had aeeo the pannel aeyend timea paasing^ and knew Urn by eight. He 
called on Sunday (a little after Whitannday), between 11 and 12. He 
aaid he waa badlyt and going to the north. Gare him some bread* Hie 
people were at doicL Hewentaway. Fsidnothiag. 

James WiUtamaon, shoeneker. In May 1896, resided in HardweB 
deee, Eduibni|^ Saw the pannel, who lired jnst opposite lam at thai 
timoy bring home some sheep on die 28d May. Had never aeen him 
bring sheep there before. He^d him with two or three of them. 
Could not say how many there were. More than aiz. They were pnl 
into pannel^s dweUing-honse. 

Wiikam BrawtjfieU (objected to^ and withdrawn, hia name being 
Broomfield). 

Mrs Jamimmf wife of John Jamieaon, cowfeeder, Hardwell Closer 
Knew die panneL He waa away from home for'some time, and came home 
in BSay. Some wool was bronght to her house shortly afterwards (24ith) 
and delivered in her yard, wr^iped np in a coane doth, tied at the cor- 
nersy into a laige bundle. It waa laid np in a loft, where it remained 
till removed by the Sheriff-officers. It waa bronght by the pannel'a 
wife. ( CrosS'^xMm ht ed.) The yard had a gate, with a lock and key^ 
and was snirounded by a hi^ walL Two windows of adjoining houaea 
looked into it. It waa the same bundle that waa brought by panners 
wife that was taken away by the officers. It had been previously aiieat- 
ed fcnr debt. 

MatrywH Menkes wife of James Petrie, weaver, Hardwell Qoae. 
Saw the pannel, a neighbour of their's, return with sheep on the 99d, 
23d, or 24th of May. More than four, not a docen. Saw them soon 
after atanding behind his counter, dipped, and aawhis wife gvnngnp with 
a bmidle to Jamieson's. (C>ois^eafla»itna/).*Had often aeen meat hang^ 
Ing at pannel's door (by Wood). Never saw sheep brought there before 

J'bmcr JlfbmfOfi,fledi6r. — ^Witness being up very eariy one morning be- 
fore Whitsunday (May 1826), saw the pannel standing at the foot of the 
doee. He came forward, and naked if witness knew where he could 
find pestafo for oome sheep. Tohi him that it would be got at MsaA 
Hall, or at one David Rankine's near the Grange. Saw ten or deveo 
sheep driven by the pannd. Wether hogs, and newly dif^ped. He 
went np the road by the west end of the Crosscanseway with them. 
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* 

Adam CrMky ahertff-officer» accompanied Mr Cbisholm in search of 
wool on 7th June 1626 — (corroborated his evidence)— aftervrards to 
the Grange Parks— -rented by Rankine, since dead. Saw him recog- 
nise some sheep there. Heard Rankine say they were pat in by the 
paanel at the Bar. 

In his declaration^ the pannel endearonred to acconnt fbr the po ose ss i on 
of the sheep, by saying he had bought them on the road* Admitted 
that he had clipped them» and taken them to the Grange Park. De- 
clared that he had sold the wool ; and that when he came to Edinburgh 
by Middleton, he had seven poonda of cash in his possession. 

Foa THB Defencb. 

Thomas Gray^ flesher, Grassmarket, deposed that he had known 
pannel for 20 or 30 years, who was considered a rery honest man. He 
had been originally a fanner in Roxburghshire, and afterwards he be- 
liered had a farm in the North, and then came to Edinburgh. Confu- 
sion frequently occurred in the markets from the tar marks being mis- 
taken. It was a common practice to clip sheep before sending them to 
be killed ; and fleshers were in the habit of buying sheep abont the 
country — on the road?— or whereyer they could be got cheapest. Shep- 
herds might know their sheep by the fieures — ^they said they did — ^but 
witness thought it would certainly be impossible for them to recognise 
them some time afterwards. The usual time of clipping, from 1st May 
to end of June-— earlier within the last three years. In his cross-examina- 
tion said, he had not known much of the pannel for last 13 years. Other 
witnesses (fleshers) gave evidence to die same efFect^-particularly as to 
the frequent difficulty of distinguishing between the tar marks. 

The Lord Ai>yocate. — It was a capital crime, and a case 
in which, whatever mercy might be expected from another 
quarter, he did not intend to restrict. Tlie evidence was 
circumstantial, and the pannel had various advantages — from 
the surrender of the fleeces — from the non-appearance of 
Rankine's book — and of the letter. He lamented the want of 
these adminicles of proof; but whatever blame attached to those 
by whom they should have been retained, the pannel was en- 
titled to all the benefit of the negligence by which they had 
been losL His Lordship recapitulated the evidence, and con- 
cluded by demanding a verdict of guilty — and was sure that 
any recommendation with which it might be accompanied 
would meet with attention. 

KoBHRTSON, for the pannel, addressed die Jury. — ^Deprecated 
the tendency of the opening and concluding remarks of lus 
Lordship, and implored the Jury not to give tliis case a 
lighter consideraticHi, because hopes, which might not be re- 
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alized, had been incautiously thrown out Thqr would remem* 
ber that there was no restriction^ and that the case they were 
trying was one of life and death. Protested also against 
the want of certain: parts of evidence, being considered as 
an advantage to the defence. The Jury had the disadvantage 
of not having all the evidence which might have been procur- 
ed — and were placed in the hard and painful situation of being 
called upon for a verdict upon what was thus confessedly 
scrimp and insufficient evidence. Where was Rankine's book ? 
— it might have disproved what Rankine said. Where was the 
letter about which so much had been said ? Where the fleeces 
libelled upon as productions, and which, as well as those other 
articles, were once in the Prosecutor's possession ? Hume laid 
down, that it was not necessary to give a punctiliously minute 
description of productions, for this express reason, < that by 
seeing them enumerated in his indictment, the pannel is warned 
to call for the things themselves, in the hands of the Clerk of 
Court, and has full leisure and opportunity to learn their distinc* 
tive marks, and to prepare his defences, if he any have, relating 
to the special coipora. ' (vol. ii.S77). Now the pannel complain- 
ed, that, having got notice that they were in the Clerk's hands, 
he prepared his defence accordingly, and came there in the faith 
of their being produced, when the Prosecutor turned round and 
told him, that they were gone he knew not where. The marks 
might have been different, and the whole case attempted to be 
raised up against him might thus have fidlen to the ground* 
Whatever might have been the result, the Juiy would have had 
more satis&ction in forming an opinion for themselves on so 
important a point, as the certainty of marks imposed so long 
before, than in relying on the evidence of Chisholm, and the 
sheriff- officer in regard to them, or on the vague and fanciful 
dreams of a boy about the faces of a few sheep, at an interval 
of weeks, out of a flock of three hundred. 

Having gone through the whole evidence, concluded by ask« 
ing a verdict of Not Proven. 

The Lord Justice Clerk charged the Jury. 

Verdict-^VtianimovuiiY find the pannel guilty ; bnt, on acconnt of his 
former unimpeachable character, most earnestly recommend him to 
mercy. 

Wood moved for judgment. 

Robertson, under a deep sense of tlie painful circumstances 
under which he now addressed the Court in behalf of the un« 
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happy pannel—prayed their Lordships to obsenre, U^tt, in 
various cases where no restriction of the libel had been entered 
on the record, an arbitrary pimishmeat had been awarded. In 
the case of David Murdoch, Angust 1661, convicted of steal*' 
ing seven cows, and in several others, (Hume, yoL i. 89.) 
the Court, in consideration of favourable drcum^tances, had 
s)bstained frcnn passing the last sentence, and referred the 
judgment to the Privy Council. This dearly showed (hat they 
did not consider it imperadve upon them to proceed, a$ they 
must have done, had the crime been necessarily capital. The 
case, however, which he more particidaply wished to quote, 
was that of George Macdonald, 1779, (Ibid.) cpnvioted of steal- 
ing seventeen sheep, in which the Solicttor*General expressed 
his luipe, that, as the judgment was sdll in the breast of their 
Lordships, an arbitrary punishment only would be inflicted — 
and the Court, without the intervention of any other authority, 
awarded transportation. If their Lordships had die power, he 
was sure that the present was a ease in which they ought to 
exercise it, considering the earnest recommendation of die Jury, 
and the observations made by the Lord Advocate. 

Lord Pitmilly.»^ Wished that it had rather been allowed 
to rest where it did. There was no alternative. It was a ca* 
pital crime— 4ind it was now as imperative on the Court to per* 
form its painful duty-^<«s be thought it was imperative on the 
Jury to convict upon the evidence. Proposed that sentence 
should \>e carried into execution on 15th August 

Lord Allowat concurred. Since the Union, and for a 
considerable time before, there CQuld have been no discretion. 
In^e case referred to, the Court might have considered the 
observations of the Solicitor^General equivalent to a restric- 
tion. 

Lord Justice Clerk— Felt, with all their Lordships, that 
it was to be regretted that the doubt had been thrown out 
When they considered the nature of the crime, and when they 
found that the number of sheep charged to be stolen was ihir- 
teen^ or thereby, it was impossible to doubt (the number being 
so considerable) that, by the law of Scotland, it was a capital 
crime. The pannel had been found guilty, and it only re- 
mained to pronounce sentence. 

Sentence^^DedXh^ * 

* Comnuiled to transportation for Wfe. 
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13^ July 18S7. 

RoBBRT M'DouGALD, charged with altering a foi^;ed note for five ^^ ^ 
pounds Sterling. — Pleaded Not Gniltjr. 



2>. M*Larenf apirit-dealer, College Street, receired the note libelled ^ M*Dougild. 
oB in exchange for four pounds eighteen shillings, and a ^ttle of whisky, UmBiiro 
but coold not identify the panneL— FMici— Not Gnilty. Forgid Nqtc 



Marqaaet FiNLATfONy chvged with tli9ft» agpavaled by being No. 67. 
committed by honsebreakingf and by her being ba.bite and repute a m FinlavioD 
thief ; — in so fiur as, upon 2d Jane 1827, she did break into the house _. 
of W. A. Martin, W, S. Melville Street, by opening, or fordng open, a Tbxit awi> 
window of a room used as a laundry in the sunk-flat, and did steal a 
white silk or cotton shawl, belonging to Jean Brown, serFant there, by 
putting in her hand, or a stick, or other instrument, and pulling out sidd 
shawl* « 

Pleaded Not Guil^. — ^Evidence was adduced. (Libel restricted.)— 
Verdict — QaShY^'^Sentence^^To be tranq^orted for U years. 



mo. 



Janet Irvine. 



Jkss or Javbt Irvine, charged with theft, aggravated by being No. 6a 
habite and repute a thief, and preriously oouTicted of ihaft ;— 4n so far 
as, upon 11th June 1827, within the stair of a tenement in Hume's 
Close, Cowgate, she did steal from the person of James Thomson, a Tmift, &c. 
diild of three years of age, son of James Thomson, chimney-sweeper, a 
black and blue tartan frock. — Pleaded Not Guilty*. 

Evidence was adduced. — (Libel restricted). — Verdki — Guilty. 

Lord Mackenzie. — Independently of the aggravation (by 
which it was made capital), this waa an offence of a very grave 
nature. The children of the lower classes could not be locked 
up when their parents were at work elsewhere. They had no 
one in general to look after them at home, and were obliged \ 

to spend the day in the streets. There was great inhumanity 
in such a theft; and it might often be attended with injury to 
the persons of the poor children. Moved by these considera- 
tions, could propose no punishment short of transportation for 
life ; and hoped that it might prevent thje recurrence of the 
crime. 

Sentence — To be transported for life. 

C2 
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For ihfi Fumel— Milks. 

Ko. 69. James Sime, cliarged witb thefly aggravated by being committed by 

means of housebreaking, and by his being habite and repute a thief, and 

James Sbne. prgviQugiy convicted of theft ; — ^in so far as he did, on Ere different oc- 

Thift b7 casions (as separately described in his^ indictment), by means of false 

HoussBUAX- keys, break into the five different houses therein set forth, and steal the 

various articles (chiefly wearing apparel and bed furniture) enumerated 

in the inventories thereto annexed. 

[Before the indictment was read, the Lord Advocate stated, 
that, considering the quantity of articles stolen — ^the aggrava- 
tion of previous conviction — the systematic and deliberate 
manner in which it would appear that the housebreaking had 
been tffected, and other circumstances which would come out 
in evidence, he did not intend to restrict the libel.} 

The Pannel pleaded Guilty. 

Milne addressed the Jury, and expressed his earnest hope, 
that, in consideration of the extreme youth of the pannel — ^his 
contrition, and his candid confession from the beginning, they 
would accompany their verdict with a recommendation to 
mercy. 

Verdicl'^Gwltyf in terms of his contession ; and, by a majority, re- 
commend him to mercy, in considemtion of bis youth and candid con- 
fession— SMence— Death. * 



For Pannel — A. McNeill. 

So. 70. Alexander Munro, charged with murder or culpable homicide ; — im 

' so far as, on the night of 10th June 1827, he did, within the house of 

A. Munra ^nn Henderson, or Paul, Gray's Court, Nicolson Street, attack Robert 

MuRDia, OE Dewar, then a tumer, and residing with his &ther Peter Dewar, &c. 

CuLFABLE and did give him a blow with his fist on the head or face, to the injniy 

oMiciox, ^£ 1^ person ; and he having left the house, did again, on the street, 

near the public well, attack him, and give him one or more severe blows 

on the head or &ce, by which he was knocked down ; and thereby, and 

by the violence of his fall, severely cut, wounded, and bruised ; in con* 

sequence of all which mjuries, he died in four or five days afterwards^-^ 

• Commuted 10 ttinqportation for life* 
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Pleaded QvOHj of CnlpdUe Honicide— {dttige ol murder passed from) 
— F^niite—GQilly itt terms of Ui eoBfeMkMu 

M'NfiLL stated various drcumstailces in mitigation; said 
that there was even reason to doubt whether death had been 
occasioned by these injuries ; and produced certificates of cha- 
racter from the minister, kirk^session, and others connected 
with the parish to which the panndi belonged. 

The Lord Advocate could not acquiesce in all that had 
been stated, more especially as to die doubt expressed of death 
having been occasioned by the act of the pannel, but certainly 
it did not appear to have been a case of an aggravated nature. 

Senieace^^To be imprisoned in jail for nine months. . \ 



J. M'Liren. 



Jambs M^LARBKy charged with theft, aggravated by being habite No. 71. 
and lepvte a tbief, and previously oonvicted of theft ; — in so fiur as, on 

the night of 14th May, he did steal a silrer watch and a sHver pencil 

ease (as described), and also a hat, the property of James Templetoa^ Thxit. 
nosic-marter, Edinbuigh. — Pleaded Ghiihy, — FSsnfic^— Gnilty— H(Iabel 
wostxkti&iLy^Smime&^To be transported for fourteen years. 



William Murbay, dmged with theft, aggtnvated by behig etm* i^o. 7?. 
mitted by housebreaking ; — ^m so far as, on the night of 4th, or early oit ■ 
the morning of 5th Jnne 1827, he did break mto the workshop of John ^' ^°™y * 
Roy, dyer, CanonmiRs, near Edinburgh, parish of St Cnthberts, by Thift awd 
forcing open the beck or end door, and did steal the various articles of Houobrsax^ 
wearing apparel specified in inventory annexed to his indictment.— 
Pleaded Not Guilty. 

ETidenoe was led ^^ the prosecntion ; and for the defence, a ftmner 
raaeter was called, who gave him a good character for twelve months he 
had been in his sernce. 

VerdieL — ^Find the pannel Guilty of the theft libelled, bat reeom'* 
mend him to the lenity of the Conrt» in consideration of this being his 
first offence, and also of his former good character. 

Semienee^^^Tvnlye months imprisonment in jail. 



For Paimel, D. M'Nbill— -Welsh. ' 
DovALn Smith, charged with opening letters, &c. (See No. 54.)~ ^^ ^^ 
Pleaded Not Guilty. Doii^ir&iith. 

'Abstract of Evidsncb. 

JBarOghmeio Pfye, bookbhider, Newport Street, Edinburgh, de- ^"p "^ "*' 



334 NEGLECT OF DUTY. 

pm^ dial abmn 8 of tke etoliiig 44 IMi Miith» 1Kb veeeiMt li letter 
by post, which appeared soiled aod wod^ as if canM ill tba pofekeft for 
some time. It was subecribed by his daughter Mary Ami, and dated 
Sit^lkig Street, Oltogowv Mmidayr fr one femnd nete endoeed* It was 
sealed willi the reyArse of n shil^g^ laid the red poet-niaik was potly 
nibbed out. Cotdd distingideh tha figure f . On tlie 20di of the aune 
month, received a letter ftom hia doa^^hter Hisafaeth» dated at fiiet I4ih, 
which had been changed to 19!th« The wax bore dn impceaaion of a 
key, and witnesa diacorerod part of a wafer mider the wax. The bkck 
Glasgow post-mark bad U quite dbtiact ; bn^ the red one was alaMMt 
efiaced. In the first letter, eboy there iTaa fl irafer apart from the wax. 
His daughters are in the habit of dosing their letters with wafen. 

Sarah and George Frye gave similar evidence. 

Daniel CampheU^ supernumerary letter-carrier. Witness, on the 20th, 
got some letters from the pannel, to deliver for him. Among them, one 
for Mr Frye, which pannel said he had neglected to deliver in the mom* 

i«^. 

Mary Aim Fry^ Gk^gow^^Wrace her father a letter in Fehrouy,. 
dated Meiiday.-^Tbo«gfat the 2eth. Ckxied it with a wafer. A one 
pmntd note eneloaed. 

BtbabM Frye, Took that letter to the Post«aflioe in Gkiagow en 
the 26th, and pakl the postage. The wax waa net put on by her sister, 
nor by her— (shown the second letter). Witness wrote that letter, and 
dated it 14ith February. The I4th was changed to 19th. (Croee-ex- 
€unine(L) In the body of the letter^ Ae described it aa of March — ^had 
dated it February hy mistakeb 

The ijffken €f Oe Glmffo0 Pl^M-qgiae dqKwed) that all ktten fx 
£dinhiii|{h were instantly stamped and forwarded hy next momingor 
ereiuog maily and that h waa impeasiUe that any lett^ coidd be opened 
and resealed by any deik* without the knowle^fi^ of the others. 

The officers of the Edinburyh Fost-offiee described die maaner io 
which kttera wa<e stamped and antaiged for deUvery on their arriral. 
Tliero were four sorters for the tiwenty-five districtSi hy whom the letten 
were committed to the letter-carriers. The letters libelled im were in 
paanel's districti The was wiis df the attne quality aa the coarse wax 
uaed in the Post-office, aitd the key (u4dch corresponded with the im- 
pression on the wax of .theseccriid letter) beknged to the paanels drawer 
or box. They also described the ohedis that eauated, as to the receipt 
of postage, and concurred in thinking it impossible, from all the deiks 
being present, that any alteration on a letter could be made within the 
Post-office, and preriously to ite beifig given to the letter-carrier. (The 
sorters w^v not called.) The pamiri had a good character. 

The Lord Advocate demanded a verdict,' and argued, that 
the letters libelled on mttet lucre gone regalarly into thQ bands 
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of the pannel at the Ber— 'add that thd facts of their hilvifig been 
openec^ reseakd^ aod detained (likarly established), were im* 
{ratable to him alone. It was of ^reat eonsequeiiee that dvery 
brtech of dtfty in this important establishment should be strict- 
ly hiquired ihtoj 

McNeill contended, that it was not proved that the letters 
were not detailed in 01asgdw<>-that the checks in the ]^n- 
burgh Post-office referred solely to unpaid letters--^bnt these 
were paid in Glasgow, and there was nothing to prevent any 
olerk who opened the biigs^ any staftiper, or any sorter^ to se*- 
Crete a paid letter without detection. Here the sorters, by whom 
the letters for distribution were delivered to the carriers, had* 
not been called, and open this alone he was entitled to a verdict 
The circumstance of the key was father in his favour, as it was 
more likely that one should have recourse to his neighbour's 
key than his own^ for sooh a purpose — and the boxes were con- 
tiguous. There was no donceivable motive for the commission 
of the offence. 

The Lord Justice Clerk summed up*. The sorters should 
have been called, or at least one of them. But the Jury was 
not to consider the case destroyed by that one circumstance — 
they would attend to the other evidence. His Lordship went 
over it at length. 

Fmftct-— Unanimously not proven.— ^eniieiiee— Assoilzie and Dis- 
miss. 



14/A July 1827. 
For Fannel — Currie. 

Robert Run, char^ v/hb colpable homicide ^-in so fiur ss> on ^^^^ r^j 

20th Jmie 1887j he did, on the highway leaiiing from Edinbrnijli to 

Mmsenmrgh, between the stone denoting 5 niiles ffom Post-o«ce and Robtrt Reid. 
Magdden BAdgt^ ra a rockless and colpable maaner^ drive a coach and ^^^^^^^^ 
two borseii a^iamst, atfd over Robert Stretton, pritate, Ist Dragoon Gittrds, Homicidx. 
stationed at Fiersbill Ban^ks, Whereby die wheek passed over bis legs 
and body, and he #as seVerdy aad mortally Wounded, and ktagahAied 
mitil the 22d June, when Be died. Pleaded Gailty. 

CuREiE add^saed the Court in mitigation of punishment ; 
Stated that no aggravations were charged^ and it was not al- 
leged thait the soldier was on Uie footpath ^-thcre ^as reason 
to believe theit he wtfs drunlt. Prodffced certificates from Peter 
Stirling, staMer, and frotf Thomas Smith, stirbler, with the for. 
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roer of whom the pannel had been for five^ and with the latter 
for the last two years, ^Tuag him an excdioit character; 
also firom various persons whom he had been in the habit of 
driving, and i^pealed to the Solicitor-General, bj^whom he 
understood he had been frequently employed during eighteen 
months. 

The Solicitor^Oeneral stated that he willingly bore tes* 
timony to his uniform steadiness and good conduct* 

Lord Pitmilly.— They were debarred by the plea on re- 
cord, from knowing any thing beyond what appeared in the 
libel. Circumstances had been stated which, it was said, would 
have come out in evidence favourable to the pannel. He thought, 
however, that he had been most wisely advised to plead guil^, 
because, if, on the other hand, it had been proved that he was 
racing at the time, or that the soldier was on the footpath, 
the Court must have proposed transportation for life. But 
while all these considerations were to be put out of view, he was 
disposed to give much weight to the evidence of good character ; 
and as there was no charge of furious driving, would propose 
the very lenient sentence of imprisonment for ni^e months. 

Sentence — To be imprisoned in the Tolbooth of Edinburgh for nine 
calendar months. 



For Pannel — Cockburn— Sakdford. 

No. 75. John Stewart, charged nnder an Act passed in the sixth year 

■ of his present Majesty, Geo* IV., chap. 126, entitaled, * An Act 

John Stewart. ^ make provision in Scotland for the farther prevention of mali- 
6. Geo. IV. cious shooting, and attempting to discharge loaded fire-arms, stab- 
Cap. 120. bing, cutting, wounding, poisoning, maiming, disfiguring, and disabling 
AXKsucKxy. y^ Majesty's subjects ; * — as also, with HamesurJien ; as also, with As^ 
satUt ; in so far as, on the 31st May 1827, within a room in the house 
of John Kerr, Esq. W. S., Royal Circus, Edinburgh, he did present a 
pistol, loaded with powder ^d ball, at the person of the said John Ken*, 
and did attempt, by drawing the trigger, to discharge the same at lua 
person, and by which, accordingly, the powder in the pan flashed or 
was ignited, although the said pistol was not discharged; and this 
he did with intent to murder or maim, disfigure or disable, the said 
John Kerr, or with intent, or by means thereof, to do him some other 
grievous bodily harm; as alsoy having conceived malice and ill-will 
against said John Kerr, he did, time above libelled, proceed to said 
house, where said John Kerr lay down and rose daily» and this for 
^he purpose, and with the forethought intent, of assaulting said John 
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Kerr; and having olrtidBed aoees* on pretenee of Maiog to hkve am* 
Tienalion with hiniy and haTing bean adnaittedy and baring com^ into » 
loom of said honfle» into which room the aaid John Keir afterwaxdn 
came^ he the mid John Stewart did attack and aamidt him— preflent s 
pistol loaded aa ahoTOt' with intent to diacharge it at his peraony and he 
having seized the said Stewart and stroggled to get hold of the piatol^ 
he did again^ in the conxee of that atmggley endeavonr to present it, and 
succeeded in pulling the trigger, by which the powder flashed (as above) ; 
and the said John Kerr having got out pf the room, and tried to secure 
the door on the outside, so as to preclude him from offering farther vio« 
lence, he did forcibly pull it open, and level another pistol loaded, as 
above ; and John Kerr having rushed into the room to protect himself, 
and having endeavoured to wrest the pistol from his hand, he did resist 
and continue to present it, and they having both come to the floor, he 
did still use every effort to present it at his head, and persevered until 
the said John Kerr got possession of the pistol ; and while he was thus 
on the ground, did give him a severe blow on the mouth, by which five 
of his teeth were knocked out, and did press upon his chest and sto- 
mach with his whole weight, and did otherwise inflict grievous bodily 
injury on the said John Kerr, to the efiusion of his blood. Pleaded Not 
GnUty. 

[CocKBURN and Sandvord objected that, in the precept or 
warrant undier which the pannel was cited to appear, the 
charge therein set forth was at variance with the charge con-* 
tained in the indictment. In the precept or warrant, he was 
called to appear to answer for the crime of ^ wilfully, mali- 
ciously, and unlawfully presenting, pointing or levelling, a 
loaded pistol at John Kerr, and by drawing the trigger, or in 
some other manner to discharge the same at or against his 
person, with intent in so doing, or by means thereof, to mur- 
der or to maim, * &c. ; so that the charge of attempt was left 
out altogether. In the messenger's execution, the same omis-« 
sion occurred ; while in the short copy of that diligence, sub- 
joined to the copy of indictment served upon the pannel, the 
• intent* was also left out, and it read, * with, in so doing, to 
murder or to maim, &c. * The objection, if well founded, 
struck at the whole of the charges ; for he was called upon to 
answer to the hamesucken and assault, ' in manner set forth ; * 
but if this objection should be sustained, there would be no 
manner set forth, and the whole would necessarily fall to the 
ground. 

The Solicitor General replied, that there were three 
offences charged, and that the objection was to the manner in 



which (he diUg61i€6 feferred (o one of iheiri*^ vis* th^ ttatutory 
othacei The fa^mesudken asd astettlt Wdre correctly referred 
to, the pumel bring ceiled to amwer to diose crihies, ^ ee set 
fotth in hi0 indictment* ' It was denrly not neoesearj to dxn 
scribe^ in die short copy of citation^ the tnaimer of the heme- 
sncken or assault, which' was done in regard to the statutory 
ofience, solely because it had no nomen juris by which it conld 
be more briefly described. 

The Court held, that the objection was good against the sta- 
tutory charge — ^but that the charges at coiiimon law being cor- 
rectly laid in the indictment, and properly referred to in the 
citation, were not touched by it. If the hatnesucken had been 
referred to as committed ^ in manner set forth in the above 
precept, * the objection would have been good against it also. 
But this was not the case; and the description or manner set 
forth in the diligence^ which was in the words of tlie statute, 
referred exclusively to the statutory offence. Objection sus- 
tained — the statutory charge passed from««— and the indictment, 
as thus limited, found relevant.} 

JEvidence. — George Tait, Esq. Sheriff-rabstitiite— Identified deci»* 
ration, and deposed that it was freely and volnntarily emitted, and that 
the pannel was in his sound and sober senses, and calm and collected at 
the time ;-^dentified a pistd Hbelled oa uid pfodnced, as oAe whieh h€ 
had then exammed and fowid loaded wiA {kmd6r aadi Ml. TheMwai 
ao powder ia the pan. 

/<^i»jK«rr,E^.writ«rtoth#dgiiet^RofriCireril. HadaBeHthepas^ 
ael frequently, ttid, as Lord Dundaa's ageat, had had tmsactioaB in 
business with hun, relative to the collieries at Kennet and CladfmariwMi. 
Fsanri's brother-OF^law was Ittsee, and had got in airear of rent» In 
1621, dili§{enoe was about to be used against him, when the paanel 
esme forward in hb behalf. Thebrother-ia-kw was asqaestimted inMay 
bat, and pumel did not make any appUeatioa to be relieved from the 
oUigations which he had come under. On the evening of the Slst May 
last, witness dined at home in his own dweHing-house, No. % Royal 
Circos. Was sitting alone in a parionr on the rig^t hand of the entrance- 
Between 6 and 7, has servant, Agnes Strachan, informed him that a per- 
son who wished to see him had been shown by her into the room <^po- 
site. Went there, and on opening the door, saw the pannel standing be- 
tween the window and a table which occupied the middle of the room. 
Witness shut the door on entering. Hie fire-place was opposite, and 
the window on hia left hand. Witness walked on towards the fire- 
place, and the pannel began, by asking * what he meant to do with him.* 
Witness replied, < that as connected With the lease of Cladkmannan col- 
liery, he did not know him, and had so stated to his agent diat mors*- 
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I 
mgi*—$aaAt after « fen^ wordft^ trid Un thift h» bad a^lluag fivdwr to 

njr, and was abdut to quit the iboat^ iriicai the paaiial stepped back two 

or tkfeeat6|My and pulled a piawl fnm hk peeket* No Ugk wovda had 

preriowljr pawadi and aol move then two Buaiiteo had okyeed. Wit* 

iHM obeerved hoD, M ha ihea§hty coekkig k; itiAed roond the tahb ; doeed 

with him. B e f ore ho gpot up to hial, to the beet of hk reoollectioo, the 

pietol woe ponied towards Ihb« Wkneae cUefly endeoTotued tQ ao- 

CBie die paand'e ii|^ ano. There was a (jevetant effort oa his part to 

cTfade tUsy hat witness soeoeeded m gotdag hidd of both his anas, bav- 

iag paanel's back to his own breast. The paaari condaaed oonstaady 

ea dc Bv oufin g, by die motion of his wriita, to direct the pisl<d towirda 

witness and it was now pointed across the pnsotter's body, towirde 

witness's left shoulder^ wUdi ptojocted over. Ai das psdod, tho pialol 

dashed in the pan, upon whidi witness so hr reooreiad Us prdseaoaof 

mind, as to raciAeet that there was now less daiq^^ vtA ho let go tho 

prisoaer. If it had gone ifSf it would probably hara shot bin iA the 

left arm. Witness went imftiediatoly to die door to procure aadsfanee^ 

and, as he reached it, saw the pannel pull another pistol from his pocket. 

Oot outy as he waa in the act of cocking k, and endeavovrad to lock the 

door, but the pkoe for receiiiag tho bolt not being opposite^ It woold 

not lock. The prisoner, upon this, from the inside, pulled the door so 

hr open^ Uiat witness eonld see his whole penon, and one arm holding 

the pistol half nosed. Jud^fed it neeanary, lor hie prsserratioBy to en^ 

dearonr to doee with him again, and having accordingly rushed into the 

room, put his ands round bis body, Ui breast prsssing against the pri« 

soner's; and while he hdd him with the left hand, with the right endei^ 

vooied to seize the pistd. Sueeeeded in getting hdd of his ana, but so far 

np^ diat the pannd had the full we of his wiisty and was still endearour- 

ii^ topomt the pistd towards him. In thb strqggk both came to the 

ground, witness above, and ahn^ya trying to obtain powsssion of the 

pistoL Having raised hiawdf a litde^ the betterto soeceed, be fdl on 

his back, and the prisdner making a strong efibrt, got upon his chest. In 

this podtbn, witaesa shouted repeatedly for helpr and diatincdy saw the 

pieCd severd times presented at Us hsad. At last saoceeded in getting 

hold of it— 4he prisoner still retaining it in Ins grasp— and jnst at this 

time the prisoner made a threat or \Aaw at witnem's head, by which 

fear teedi of the under jaw were knocked oat. He then fimtened hia 

fingma so into witnem's jaw, dmt ha eonld no longer move his head^ 

and then for the finttkriespoke^ and add, ^lOoMhedohimrighinowf' 

€ft words to thai effect. Witness told him he would * do him justicey 

and ample justice* — on wkieh he said, * you may Mmk UjutUce to hm/e 

me handed. ' During this convenadon, witness opened the pan of the 

pistol, and having seen die powder M outy gendy dosed itagain. Waa 

now much ediaasted by the prtssar e on hfe chest, and the hold which 

he retained of his jaw* Fdseaer sdd he worid let him go> if he wouM 
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repeat certab words after Un ; and, being so ednnsledy be deured 
to proceed, and did npeat certain worde, bat upon his oelh, eonld not nofw 
my what they were, nor their import, b«it understood them to rdate to 
die Cladonannan acconnta. Then the prisoner withdrew his handsi let 
go the pistol, nnd rose. Witness p«t the pislo) in his pocket (the one 
produced). The prisoner asked * if he should ting the bell for water to 
wash ? Witness said * no, he would do ao in the adjoining room* ' Waa 
bleeding at the mouth a good deaL Felt so fir recovered as to be able 
to walk to the other parlour, and there mng the belL When leaving the 
room, saw pannel take the other pistol (the one which had flashed), from 
a sofift on which he had thrown it down, and put it in bis pocket. Went 
to the head of the stair, and told the g^l Straehan, who answered the 
ben, to send Charles with water, and went to his bedroom, on the same 
floor, and lay down, much exhausted, and for half an hour, unable to 
apeak. Had had no quarrel at any time with the pannel, and bad neyer 
called him rascal nor any offensive appellation. On the contrary, the 
pannel had previously expressed gratitude to him for some indulgence 
he had shown in regard to bills. 

(Crois-eximimedJ) The whole lasted about half an hour or 20 mi- 
nutes. Was on his feet about two minutes before leaving the paxiour 
to go to his bedroom. 

Affnet Stratkan showed the pannel into the parlour, and answered 
her master's bell about SO minutes afierwards. Did n^ see the pannel 
again. 

CharUi Gray was desired to carry iqp water. Saw the pannel walk 
deliberately out of the parlour, and leave the house. Found his master 
sitting with bis coat, and his handkerchief at his mouth. His brow 
covered with blood, and he was bleeding at the mouth. He spoke 
difficulty. Went instantly R>r Mr Dickson, his master s partner— -and, 
on afterwards examining the parlour, found the chairs and table dis- 
placed, and the carpet wrinkled at one place. Found four teeth, and 
saw a mark of blood there. Also saw a mark of grease on the wall, 
dose to the flomv as if a head had been prsssed against it, and collected 
some powder from the carpet— about a yard from the back of the door. 

James P. Watt^ writer, agent for the pannel, on 31st May last, waa 
asked to go to Mr Kerr about prisoner's affiurs. Did so^ and afterwarda 
met him, and walked from foot of Hanover Street to Eldor Street. He 
then left witness, and said he was going to Leith. This about 1 p. m. 

JameM Combj cooper, Leith, knew the prisoner perfectly. He came 
to witness's countii^-room between 3 and 4 in the afternoon of Slst 
May, and begged the loan of his pistols to show to an acquaintance. He 
got them, and went away. They were not loaded — ^unscmed the bar- 
rel, and showed him the construction, which he (the pannel) did not 9^ 
pear to understand. Could not identify the pistol produced as his pis* 
toL It resembled it Could see no difference. He promised to return 
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diem next dayi but did not do so. He appeared qaSte 8<Hier and eom- 
poeed. 

John M^DonaH chairman, saw the prisoner in India Street abont 5 
p. m. Slst May last. Asked witness if knew if a Mr Kerr resided there- 
aboots. Replied) there waa one of that name, a writer. No. 2, Royal 
Circns. The prisoner said, * the very same^ * and asked him to go with 
him, which he did ; and witness, at panneVs desire, went down to the 
low-door, to ask if Mr Kerr was at home— and if there was any compa- 
ny with him. Brought an answer that be was alone. Received six- 
pence, and returned to his station. 

Mr Scoity procurator-fiscal, received the pistol produced from Mr 
Dickson. Found it loaded with powder and ball. Made no alteration 
on it. 

Alexander M^Lean^ sheriff-officer. Same evidence as to pistol. Ap- 
prehended the prisoner in his own house. Asked him for a pistol. He 
answered, < that he would produce it if he thought proper, but that be 
(meaning witness) would not find it. ' 

In lus declaration the pannel said, that, on the Slst, bis agent, Mr 
Watt, at hta desire, bad an interview with Mr Kerr, relative to a chum 
he bad for repayment of money laid out on Cbickmannan Colliery — ^that 
dedaiant afterwards went bome-^and left Leith agiun about half-pasit 
6 p. ffi. to call upon Mr Kerr. Denied employing any person to 
make inquiries at Mr Kerr*s house. Called there about half past 
6 /». m. Was shown into a parlour. That he bad some conversation 
with Mr Kerr about the Colliery— thai declarant urged his claim of 
reimbursement— that Mr Kerr persisted in rejectbg it — that, latterly, 
declarant said be was no gentleman, upon which Mr Kerr got angry, and 
admed a blow at him— that a struggle ensued, when they both fell, and 
were several minutes on the floor — that they then got up, and Mr Kerr 
seemed appeased ; and that they then spoke in a peaceable way about 
the Colliery for about 15 minutes. Denied having any pistol in his 
possession, declined to say if he had borrowed one. Denied having 
ever seen the pistol, to which a label was affixed. Declared that, to the 
best of bis recollection, he did not see Mr Kerr have a pistol. Denied 
having had his hand on Mr Kerr's mouth, and not aware of having 
knocked out his teeth or hurt them. Denied having exacted any pro- 
mise about the Colliery. 

For the Dsvencb. 

Two witnesses were called to character, one of them Mr Miller, 
wood-merchant, that bad known the pannel intimately for 14 years, and 
thought very highly of his moral and religious character. He waa a 
most peaceable and charitable man, and, by the suffiages of the congre- 
gation, bad been chosen an elder of Mr Aitcbison s ChapeL 

The Lord Advocate briefly addressed the Jury and observ- 
ed, that, in the course of a pretty long experience, this was the 
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moit savage and m^rovoked attempt that had come under his 
notice. Recapitulated the evidence, and observed, that the 
statutory charge having been abandoned, there remained the 
charges of hamesucken uid assault. Hamesucken, ' the felo- 
nious seeking and invasion of a person in his dwelling-place 
or house ' — had, beyond all doubt, been committed. It was a 
crime which mi^t not be capitally punished. That discretion 
rested with the Court ; but if ever there was a case in which 
conviction ought to be followed by capital sentence, it was 
this. 

CocKBURN addressed the Jury, and remarked, that this was 
in aU probability a capital crime, and that they would therefore 
be peculiarly cautious in returning their verdict. They would 
consider whether Mr Stewart's or Mr Kerr's account of the 
matter was better supported by the evidence ; and when the 
evidence failed, which of the two accounts was most probable 
in itselC The crime of hamesucken required that the person 
should be sought out in his own house from previous malice, 
for the specified purpose of carrying into execution a premedi- 
tated purpose of assaulting him there. Therefiure, if a person 
come into a house merely to hold a conversation on business, and 
if, in the course o£ that conversation, angry feelings arose, and 
a struggle ensued, it was not hamesucken, even if bodily injury 
was inflicted. Upon this point he craved a legal direction 
from the Court ; and would state now, that if it was decided 
against him, he meant to make it the ground of his appllca* 
tion for pardon, in case of convictioii. He would also main- 
tain, that with whatever intention the pannel went, the flash- 
ing of a pistol did not constitute hamesucken. In support of 
both these propositions, he would refer to Burnet, who ex- 
pressly said, ^ but even, the assault on the person must be in 
consequence of a premeditated purpose. ' And again ' it re- 
mains however to be determined, whether the law of hame- 
sucken reaches that sort of invasion which consists not in ac- 
tual bodily harm, but in terror or menace — as by presenting a 
drawn sword or pistol. No case has hitherto occurred where 
this has been made the subject of a prosecution for hame- 
sucken, while it may admit of doubt whether this law was ever 
meant to reach this sort of violence * (page M,) — Admitted that 
another author, no less learned in criminal law (Baron Hume) 
delivered an opinion directly contrary. Between the two, what 
had been the practice of the Court ? There was none— this was 
the first case, and it would be hard to stretch a point in the midst 
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of Q. trial in a question f^ bo much doubt. Now, keepufig these 
ob8ervatioii3 in yiew, they would look to the two stories that 
had hf^^i UAdf ooe by his friend Mr Kerr, a most respectable 
gentlemnHy and one by Mr Stewart, given in the only way in 
which he could give it — ^in his declaration— (wept through 
both). They were direqtly opposite in their statements ; and^ 
thank 6od> this was not a country in which the oath of one 
person could deprive another of life. He did not contend 
that <H>e direct witness was to be corroborated as to every fhct 
by a sepamte witness. But as to the main fact, it was requi-* 
sit^ according to al} the books on evidence, that there should 
be two direct witnesses) or one witness coiroborated. Here 
the m^ia fact and chief inquiry was, ^ Who began the fray ? ' 
The only corroboration of Mr Kerr's evidence, was in regard 
to the collateral factsr-f-the teeth-^blood«marks on the floor — 
the chairs displaced-r-the powder found. The pannel admit- 
tedy in bis declaration, that he sought him in his house, but 
that was in itself an innocent act ; and still they were in the 
dftirk as to the cause and commencement of the struggle. Mr 
Kerr's account was altogether so extraordinary, especially as 
related to bis own behaviour afWr the conclusion^ as to be be« 
yofkd aU exampk incredible. He did not mean incredible in 
a moral senses but merely that Mr Kerr was in that state of ex- 
treme agitation and confusion, which prevented ^ him from 
being a competent or credible witness as to facts which then 
took place. As to the pistol, suppose that Mr Stewart did 
borrow a pistol for the purpose of intimidation, and that he 
went tp Mr Kerr's house for the purpose of intimidation, that 
alone would not constitute hamesucken. The denial of hav- 
ing pistols in his possession, he held to be the only falsehood 
which his declaraticm contained ; and he might here remark^ 
that he had always thought, and ever would think, that a 
great deal too much weight was given to these declarations* 
Innocent people were the most apt, from folly, confusion, mis- 
taken cunning, to emit false declaraticms ; while the wise vil- 
lain invariably made a true declaration in regard to all indif- 
ferent circumstances, and denied all knowledge of the material 
ones. Concluded by submitting, that this was a case which 
the Jury were bound to say they did not understand. 

Lord Gillies. — If the case had rested on the evidence, it 
would have been necessary to say very little indeed. But a 
direction in law having been craved, it became his duty to ex- 
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plain the law. It was maintained, that this was not hame'- 
sucken upon two groonds. L That he did not go to the house 
with intent to assault Mr Kerr, but in order to get him to ac- 
cede to certain demands. 2. That the assault (if he under- 
stood the plea rightly), from the pistol having only flashed, 
did not amount to hamesucken* Now, if his primary intention 
was to get his demands complied with, and if, failing in that, 
he did intend violence, and had recourse to it, the opuiion of 
the Court was, that the crime was hamesucken. In the case of 
Gray, Glasgow Circuit, 1800, the primary intention was plun- 
der, and the assault took place in consequence of resistance 
being made, yet the pannel was convicted of hamesucken and 
assault, with intent to rob, and suffered death* On the other 
point, Mr Kerr had two struggles for his life ; and the opinion 
of the Court was, that the degree of violence used was suffi- 
cient to constitute hamesucken* His Lordship then recapitu- 
lated the evidence, and remarked, that they had not one^ but 
many facts, corroborative of Mr Kerr ; and it was the unani- 
mous opinion of the Court, that there was legal evidence of the 
commission of the hamesucken and assault by the pannel ; that 
was to say, it was evidence on which, if they believed it, the 
Jury were bound to convict* The declaration of the pannel 
had been spoken of as if it were in every respect entitled to the 
same credit as Mr Kerr^s evidence. It was his duty to inform 
them, however, that a declaration was good evidence agaihutj 
but newer fir^ the accused person by whom it was emitted; and 
in this case it made strongly against the prisoner indeed ; for it 
contained not one, but many falsehoods* It just came to this, 
whether the Jury chose to believe the unhappy man at the bar, 
or the unimpeached and unimpeachable evidence of Mr Kerr, 
whose well known high character first made it a subject of re- 
gret in this trial, that the evidence of one witness was not suf- 
ficient in our law* : 

Verdict — ^By a plnralit^r of voices, find the indictment not proven.-^ 
Sentence — Assoilzie and dismiss. 
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No. 76. James Taylor, charged with theft, a^ravated by being committed 

"— — -- by means of housebreaking, and by his being previously convicted of 

____ theft ; — ^m so tar as, upon the night of the 14th Jane 1827, he did 

TuKTt. break into the workshop of Reid and Laurie, joinen and cabinetmakers 
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in Ridimond Place, by opening, or forcing open one of the windowBi or 
by means of fidse keys, and did steal a veneering hammer, a pair of 
pliers, &C. a for cap and a black waistcoat Pleaded Guilty of the crimes 
libelled, except the housebreaking. (Charge of housebreaking passed 
from.) — Verdici — Guilty in terms of his confession. — Sentence — To be. 
transported for seven years. 



I ' 



For the pannek — H. Brucb. 

Jamss Grakt and Jamks M ajcsrran were called in Court, and at No. 77. 

the door, in the usual form, and did Qot appear. , —.-»>- 

' James .Oran^ 

Alison moved for sentence of fugitation. ..^__ 

Bruce, for Grant, objected, that he was charged with three Ducbamiwo 
separate crimes ; 1. with discharging loaded fire-arms, within- 
tent to murder, &c. 2. with resisting and obstructing revenue^ 
oflScers ; and, S. with maliciously shooting, &c. under Act 6* 
Geo. IV. c 120 ; but in the short copy of citation, annexed 
to the copy of indictment served upon the pannel, he was cal- 
led upon to answer for the crime charged in his indictment. 
Therefore fugitation could not pass against him. In the case 
of Forrest, Stirling Circuit, April I82S, the objection was re- 
pelled on the ground of want of mandate solely, the pannel 
being forth of the Kingdom, not that the objection could not 
be pleaded in absence. — Authorities, Bain, Stirling Circuit, 
April 1826.— Hood, High Court, 1825.— Hume, vol. ii. p. 
246-7, also at p. 263. In the case of M^Gowan, Glasgow, 
April 1823, this objection was certified, but not decided. 

Alison* — The principal execution in the hands of the Clerk 
was quite correct, and in strict conformity with the indictment^ 
The pannel was not entitled to plead the short copy of citor 
tion, unless he appeared at the Bar. 

Tlie Court held, that the reference to the libel must be cor* 
rect. — Objection sustained. 

Fugitation consequently passed against Makenran alone^ 



^ ^ ^ ^ No. 78. 
Jambs Gordoh or Gardsk, and Witi^iAM Gobuon or CrARnEK, 

chai]g;ed with discharging loaded fire-armsy with intent to murder, or to j. and J. Gor« 

do grieTons bodily injury, aggravated by being committed to the grievous don or Gard en. 

iojury of the person, and more .especially by a number of persons as- Dxichargixo 

sembled with intent to obstruct officers of the revenue in the dificbarge Fi»K-A»Ma, &e. 

R 



No. 70. 



24S DISCHARaiKa f IRE-ARMS. 

of ibmr duty; 9s aboi with renatiiig wd ohiftiiicting offieem of the re- 
veuae ; as alBo» under 6. Geo. IV. cap. HO, e&titnledan Act t4i oake pro- 
TisioR ia Scotland for the &rther prefention of maUciona ahooti|ig> tec ;-*- 
mao far aflb upon 6th F^hmary 1897, they did the acta nanate<l in ikm in^ 
dictment. — Pleaded Guilty of the Grimea ebaige4» except of the atat^lory 
offence.— (Statutory charge passed from.) 

The Lord Advocate stated, that he did not intend to rest 
entirely on the confession of the prisoners, but wished to ex- 
amine one witness, to show the nature of the proceedings, in the 
hope that it might have a sahitary effect-^and that landlords, 
tenants, factors and cottagers, might see the necessity of uniting 
to assist in the suppressio^ of smuggling, and to prevent the 
sanguinary contests to which it led. 

" Donald SPKenzief riding officer of eacdse at Elgin. Witneaa reeeir- 
ed orders to make a aurvey near I^iggan, en the water of Fiddich, and 
aet out on 6th February last, at 9 a. m^ on hoieeback> with ten aoen of 
the Atelanta ISxciae Cutter» to make a aeanch in Cabraclh Six were 
armed with muaketa, and fow with ontbaaea. Imaaediately oa leaving 
Dufiitown, one of his men aaid, * Do you aee theae Dsllowa ? ' and be 
then aaw some aimed men at a little diatance. A mileand a half farther 
on, a man atanding at his own door said, * Lads, there is wann work 
hefoce ypu'.i-..and another, shc^y after,' told them they had better t«ni> 
aa they were waiting for them in the wood. Soon after this two shots 
were firad over their heads. Some of his party were for advancing—- 
aome for retiring. Ordered them to load with ball, which they did* but 
on being asked if they would go on, refused. Witness advanced, only 
one of the men keeping at his side, and on reaching the wood could 
distinctly see six muskets levelled at him. A volley was fired. His 
horse got unmanageable, and threw itself down. Another volley was 
fired from the wood, and the balla which struck the ground dashed up 
the channel in his face. Three of hia men soon ran up, and they bad 
not proeeeded 60 yards when M'Kenzie, who was at his side, waa abet 
through the body. Witness called to them * to desist, for they had shot 

a man.' The cry was, ' Shoot them all — shoot the / Mora 

shots were fired before they gained the house of Laggan. Saw fifteen 
or twenty men. Was prevented from making any seizure. ^ 

Fercfict— Find the pannels Guilty, in terms oi their confessions^— 
Senience^To be transported for life. 



€A Navtmber 1887. 



McDonal d. jAMxa M'DoMALD charged widi ^ft, aggravated by his being ha- 
HUT, &c. ^^^ ^d repute a thief, and previously convicted of theft ; — ^in so far as, 
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ca Sd July 1887, be did aleal a par of trowaen from die door of tbe 
duop of J. Macoimdj hroksry & Mary s Wynd. — Pleaded Not Guilty—- 
Evidence was led. (Libel restricted*)— Fer«Kcl-^Gailty«—iSc»ABiic««- 
To be trani^KKted for 14 years. 



Peter Thomson, charged with theft, aggravated as in last case ;— ^o, 80. 
in so far as, on 24th August 1827, he did, within the house of John p _ 
Harvey, solicitor, James's Place, Leith, steal two silver dessert spoons. _^ 
— Pleaded Not Guilty. — Evidence was led. (Libel restricted.)— Verdict Tmrw, &c 
—Guilty. — S&Uence — To be transported for 14 years. 



William Campbell, William Kelly, and Elizabeth M'Do- No. 81. 
NALD or Kellt, were charged— Campbell with theft, aggravated by be- 



— , J, -. — — . ^ — J — , — ^^___ . _^__,.._ -^^ — .^ ___ 

ing committed by housebreaking, and by his having been previously g^dQ^ers. 

convicted of theft— and the two Kellys with reset of theft ; — ^in so for ■ 

as, upon three ocGBiom (set forA in the indidment) he, William Camp- ^^'^ bt 

bell) did break into die bouses described^ by means of false keys, and steal xkg Rssn 

the tftidee of wearing^appafel therein envmerated ; «nd they (W. Kelly ^' Thvvt. 
andl B. M'Denald or Kelly) dM reset and receive the stolen articles.-— 
WiSiBm CanpbeU Pleaded Guflty ; WiUiam Kelly, and Elizabeth 
McDonald or Kelly, Pleaded Ndt Guilty. . 

[The usual interlocutor faeving been recorded, finding the- 
indictment relevant, and remitting the ponnels to the know- 
ledge of an assize, 

The Lo9K]> Advocate rose and stated, that, unfortunately^ 
Hie leading witness against the resetters had failed to appear 
— that it had been bis intention to move that the diet be de- 
salted pro heo ei t(M^orej and to have brought them to trial 
on A future day, totlcdving them to be the worst offenders ; 
bat having allowed the proper opportunity 6f doing so to pass, 
and as they had pleaded not guilty to a Jilry, and been thus 
put upon their trial, they were entitled to the benefit of that 
accident.] 

(Libel restricted.) « 

Verdict — Hnd the pannel, William Campbell, Guilty, in terms of his 
cMfeirioii ; aiHl fiiri WilliMi Kelly, and Elizabeth McDonald or Kdly, 
Net Oaitty. 

.. Lqhd FrrMXLLT proposed that William Campbell should 
«ttffer the piwishment of imprisonment rather than of transport- 
ation ; because he was a very young boy, and probably a mere 
tool in the hands of others. Imprisonment for a pretty long 

R2 
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period — ^Tor 18 months— in Bridewell, subject to the rules of 
the liouse, would afford him an opportunity of receiving in- 
struction and being reformed. 

Lord Allowat concurred. The boy was said to be only 
nine years of age ; and, in these circumstances, this was the 
only punishment the Court could with propriety award. 
Desired that the person who had the charge of that establish- 
ment should be directed to take pains to procure him some in- 
struction, and to teach him some useful trade. 

Senience-^^ To be imprisoned in Bridewell for eigliteen moathsy and 
kept at hard labour. 



7th Nov. 1827. 

For Paimel— P. Robsrtsov. 
Na82L 

- Albxakdsh M'Pherson, cbaiigied with theft, aggravated by being 



Thift, Ac. 



A. M«Pherson. committed by opening lockfi»t places ; — in so fir as, upon 21st Angut 

1827, he did, within the boose of William Black, spirit-dealer. Canon- 
gate, force open a lockfast drawer of a book-caae, and steal a red leather 
pocket-book, and thirty-eight pounds in bank or banker's noles.— -Plead- 
ed Guilty. 

Robertson, in mitigation of punbhrnent, stated, that this 
was the pannel's first offence, and produced certificates firom 
his master, and from the minister and elders of Kingussie pa- 
rish, where he had resided all his life, giving him a good cha- 
racter. He had confessed bis guilt at first, and the money was 
recovered. He had been in prison since August. 

Lord Pitmilly. — This was not a case in which he could 
propose any sentence short of transportation. It was a serious 
theft. The money was taken from a lock&st place in his mas-- 
t^r*s house ; and it was absolutely necessary to show what the 
Court considered an adequate punishment for this ofience. 

Sentence — To be transported for seven years. 



"* JoHM BoAX, ebaiged with theft, aggianrted by being oonunitled 

J. BcMx. by housebreaking; — in so fiv as, between 23d, and eyening of tMi 

Joly 1827, he did break into the house at Craigiehall, parish of 

HoutnasAK- l^^^hneny, in the occapaftion of James Joseph Hope.Vere, Esq., by 

ivfl. breaking open one of the doors, or by forcuig open, or opening, one 

of the windows, in an addition then making to said house, and did steal 
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a pocket tde8cq»e» and four yoHmr silk luuidkerchie&. Fnnher, on 
the nighl of 2iMi» or momiag of dOth Joly 1837, he did enter said 
home as afocesatdy and steal Tarions other articles of dross (described iit 
iadictnient), a saall silver box, two silver spoons, two talver forks, a 
pocket-book, four soveragns, and five shillings. — Pleaded Guilty— 
(Libel restricted.) 

The homy Advocate atBted, that he was induced to restrict 

in this case, partly by the confession of the prisoner, and part* 

ly by the unprotected state in which the house, which was 
undergoing repair, had been left. 

&Mleiice— To be transported for 14 years. 



Helen Movfat^ or M'Intosh> charged with theft, aggravated by ^^^ g^ 
being committed by housebreaking, and by her having been previously 
convicted of tbeft ; — ^in so for as, upon 8th September 1827, she did 



H. Mofiau 



iMO. 



break into the hoiue of Robert Somerville, paper-maker, Jew's Close, by Thsft by 
forcing out the back . window, and did steal the several articles (four Housbbk^ak. 
plates, three cups, one wine glass, &c.) enumerated in inventory annex- 
ed to her indictment. — Pleaded Guilty. — (Libel restricted.) 

Senftnoe— To be transported for seven years. 



Suqfouwn and LSMratrnn^-^orm af Procas , in Inferior Court 
For Suspender — SMTTHE.-*For Complainers— DuvoAs. 

Smtthe appeared for William Martin, seaman, imprisoned 
in virtue of a sentence of the SherifT-substitute of the county. 
There were four reasons of suspension ; and it would be neces- 
sary to say very little to convince the Court that this judgment 
ought to be suspended. 

DuNda»— Admitted that one of the objections was good, 
and consented to his liberation. 

Smtthe — Before moving for expenses, felt it necessary to 
detail the proceedings which took place In the Inferior Court, 
as it was upon their extreme irregularity that his claim neces- 
sarily rested. The charge preferred against his client was un- 
doubtedly a serious one. The petition and complaint at the 
instance of the Procurator Fiscal (of 20th July) set forth, Hhat 
upon the 6th July 1827, he did, near the door of a dwelling- 
house in Kirkgate of South Leith, occupied by Janet Gordon, 
dress-maker, or in the stair leading to aaid house, wickedly 
and maliciously assault said Janet Gordon, and did, with a 
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knife or some other shftrp inslmment, cut and wound her in 
the throaty to the injury t)f her penoo. ' It concluded with a 
prayer < for imprisonment andfine^and lio'be ordidned to find 
caution to keep the peace, for such space, and under such penalty, 
as might appear meet ; and finally, for expenses of process, and 
dues of extract, to deter him and others from committiDg the 
like crimes in all time coming* ' Upon whiofa, of aaiae date, a 
ddiverance was pronounced, by ^idiich the Sheriff-substitute 
appointed a copy thereof, wiih a list of 'wtloesaes, and of the 
deliverance, to be served upon the therein designed William 
Martin ; and ordained him to appear xm the SVdi July, to an- 
swer to the complaint* 

He appeared accordingly ; and having no professional ad- 
viser, made no objection to the mode of proceeding, but enter- 
ed a plea of Not Guilty. Upon this an interlocutor of rele- 
vancy was instantly pronounced— a proof and conjunct proba- 
tion was allowed-- an agent assigned to conduct the defence, and 
the proof ordered to proceed on the 3ist* 

The execution against the witnesses, cited oq that warrant, on 
the part of the Prosecutor, was for the first time lodlged in pro- 
cess at that adjourned diet of compearance (31st) *, and on that oc- 
casion. Counsel having been retained, the following Minute was 
given in* ^ Smythe objects to the proposed mode of trial without 
a Jury, upon the ground that the offence is one of a very se- 
rk>us nature/ On the motkm of the Prosecutor, the diet was 
adjourned until next evening at 7 o^'elbck, that h^ too, might 
have the assistance of CJounsel ; and then the following aasver 
was given in, ^ Tait answered, that the crijpe of assaiiU Aiay, 
according to circumstances, be either inier lepiora delkta^ 
with regard to which the intervention of a Jury i$ not neces- 
sary, 'or inter graviora delkta^ with regard to which it is ne^ 
cessary. The present case belongs to the former class. There 
is no aggravation charged of intent to do bodily injury, or of 
the assault having occasioned danger of life, or even efiiision 
of blood ; and the cut will turn' OMt in proof to have been a 
trifling one.' The Sheriff-substitute rep^ed the olgection, 
and the trial proceeded. On the first ' ^Uneiiss, Jimei Gor- 
don, being called, Smyxhb ^b^ected,. ' that sh^ was not re* 
gularly cited, as at the ori^al diet of appeaiWoe or the 
27th July, no warrant for her citatioQ exist6(]t not hud. any 
execution against her beeQ lodged in process. In aufipoft of 
this objection, referred to the cases of Proveat Sle^rairt, 6ib 
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August 174V, and of Myodhain, 14lh July 1800/ (Hnme» vol. ii. 
p. S56, note 8«) Tait answered, < That it has been already 
decided tfant this*, is not a case sikffioiently serious to require a 
Jory, and that th^ Inferior Courts are not bound by all the 
strict rules of criminal procedure adopted in the Court of Jus- 
ticiary, provided matters are conducted in a fair and equitable 
way, Hume, vol. ii« p^ 66* Tliat it is the uniform practice, in 
oases which are to be tried without a Ju];y in this Court, to 
call ike defender before any interlocutor allowing the proof, and 
granting diligence against witnesses, is pronounced. If the de- 
fender pleads guilty, no diligence is ever granted ; and it is 
only on his pleading not guilty, that the interlocutor granting 
such diligence is pronounced. ' 

The Sheriff-substitute repelled the objection ; and on the 
proof being concluded, pronounced sentence, finding the com* 
plaittt proven^ and ttereupon adjudged the defender to be 
imprisoned in the tolbooth of Edinburgh, for one month, and 
to find caution and security to ke^p the peace for three year% 
under a penalty of 2&L Stirling, and to be detained after the 
expiry of the term of his imprisonment until it should be found. 

The rea9ons of suspension and authorities briefly were-* 
^ 1. That the proceedings of the 9Tth July, when the inter- 
locutor of relevancy was pronounced, were itregular and in- 
valid, inasmuch as he had not the benefit of that professional 
assistance, to which, in this country, every accused person is 
entitled. In the case of Swan t^. Gilmonr (Sept. Mi 1804^ 
Hume, vol. 2. p. 66.), this was one of the grounds upon which 
the sentence of the Inferior Court was suspended. 

d. That the libel does not eonclude g^ierally for the pains 
of law, but for certatib definite penalties, vis. imprisonment and 
fine of 201. SUaHag. 

3. That the charge was of so gross a nature, that it could only 
be tried by a Jury, and that, consequently, the conviction by 
the Sheriff, upon which sentence proceeded, ought to be set a- 
side as illegal. In the case of Hay v* Fiscal of Linlithgow, 
it was found that the theft of a single sheep was a crime which 
could only be tried by a Jury (May 1826, Shaw, p. 153.) 

4. Objects to the ^ole evidence adduced against him, 
on the ground that the witnesses Were not regularly cited, 
1st, b was not eompetent for the Sheriff to grant a war- 
irant for their citation, after the first diet had been call- 
ed, and the trial c<ttmnenced. Sd, The execution, which 
is the only legal evidence of their citation, not having 
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beai lodged in process at the first diet of compearance, could 
not afterwards be received. The principle of both objections 
is, that in all criminal procedure, in /whateyer Comrt, the diets 
are peremptory; the person accused must be present; and the 
Prosecutor must be ready to insist. In conformity with this 
principle, it was found in the case of Young and Morrison, Sd 
June 1822 (Shaw, p. 67.), that' the Prosecutor was not entitled, 
after the first diet.of compearance^ to withdraw an erroneous 
execution against the pannels, and to substitute a new one in 
its place. It is also quite fixed in the practice of the Supreme 
Court; that no new warrant for the citation of witnesses can be 
granted, after the diet of compearance originally fixed for the 
trial has been allowed to elapse. (Proyost Stewart's Trial, 6th 
Aug. 1747, State Trials, vol. 18. p. 96.}--also (Myndham, 
Hume, vol. ii. p. 356, noteS.) In the new act of adjournal, for 
regulating the proceedings of Inferior Courts, it is provided, 
^ that the libel shall be drawn as nearly as possible in the form 
of criminal letters,' &c. (c. 1. 1. 1) ; and again, in the chapter 
concerning the execution of the libel, * that the original Ubel list 
of witnesses and of assizers, the executions against the accused, 
and against the witnesses and assizers, and also the productions, 
ahall be lodged in the hands of the clerk, not later than the day 
before the trial.' These regulations are referred to, because^ 
although' posterior to the date of those proceedings, they are 
understood to be declaratory of what was previously consider- 
ed by your Lordships to be the correct form of process.' 

In support of these reasons of suspension, it was now unne- 
cessary to detain the Court with any observations. The term 
of his client's imprisonment had expired ; but being unable to 
procure caution, he was still confined. It was admitted that 
they must suspend, and he now moved for expenses. 

DuNDAS. — The sole question now before the Court was, 
whether expenses should be awarded. He would therefore, 
in the briefest way, go through the reasons of suspension. 
1. Counsel were never assigned, except on the petition of a 
prisoner. 2. By the limitation, the Judge was not compelled 
to award that punishment. He might award a lesser one, or 
none. The only effect such a limitation could have, was fa- 
vourable to the person accused. 3. Ex/acie of the charge, the 
assault was very slight; there was a lethal weapon, indeed, but 
no effusion of blood. ^. The practice objected to b^been the 
immemorial practice of the Sheriff-court in regard to witnesses. 
This, however, was an objection which he considered good, and 
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upon this had consented to the liberation of the suspender. The 
practice certain! j was wrong, but their Lordships could not punish 
the first case. The act of adjournal pleaded on the other side 
afforded him his best argument. For it was obviously intend- 
ed to supply a rule for future cases, and to remedj[ what was 
considered erroneous in the established forms of the Inferior. 
Courts. Citation of witnesses had been uniformly after the 
first diet of appearance. Those petitions and complaints were 
a mongrel sort of process between Civil and Criminal, and did 
not come under the strict rules applicable to either. The act 
of a4)oumal had passed since the date of this case. 

Smtthe quoted a late Circuit case, in which Lord Alloway 
held, that an assault on a magistrate, which made his nose 
bleed, was a case which required the intervention of a Jury. 

Lord Justice Clerk. — ^ There is not much difiiculty here. 
I will not go the length of saying, that all the four objections 
are good and sufficient. But the liberty of the subject has 
been invaded, on what is confessedly an irregular and illegal 
proceeding. The whole is a tissue of blunders from begin- 
ning to end. It was not a fatal objection, that Martin appeared 
at first in the Court without legal advisers ; but it was the duty 
of the Court to have furnished him with Counsel before he 
pleaded, and if that course had been pursued, he would not have 
been allowed to plead — an objection would have been taken in 
Hmine — for never was a proceeding liable to more objections. 
The charge is a most serious one, and I will venture to say 
there are fifty to one in the Court of Justiciary not so strong. 
The doctrine of mixed cases has been exploded for many 
years, and has been uniformly discountenanced by myself 
and all the Judges. There is no shorthand way of adminis- 
tering Criminal Justice. It is quite sufficient, however, that 
there is here the &tal objection of want of citation of wit* 
nesses. The sentence is Uius without foundation, and expen- 
ses cannot be refused. * 

Lord Pitmiixy and Lord Mackenzie concurred. They 
would not be giving redress if they did not grant expenses ; 
and if the injury was of a very slight nature, diat should have 
been explained in the charge. 

Whole expense^ of process in Sheriflf-coort, and of Buspsnsion. 
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Sth Aavember 1827. 



Fur Fumel«^WBLsn« 



No. 8S^ Alexander Cullek> or Kill in, charged with bigamy, in so far as 

■ having, in March 1825, been married to Mary Adam ; and said mar- 
' Killin.' i^e Still subsisting, he did, upon 2d Octob^ 1826, marry M. M'Cttrter 
(as set forth in indictment).-li Pleaded Guilty. 



BiGAMT. 



No. 86. 
T. Gray. 

FALUROOtt, 
FftAUD, &C. 



Welsh stated, that this was a cose not attendfid with Bggta* 
▼ated circanntances. He had been liting sepamte from the 
first wife^ and had practised no deception towards the second. 
It was admitted that she was aware of the existence of the pre* 
vious marriage, before her union with the pannel. 

Lord Mackenzie thought that the statement, made by 
Counsel (supported by the declaration, and not contradicted by 
the libel, or on the other side of the Bar) was very important. 
The deceit practised towards the woman formed, in such cases, 
generally the worst feature of the crime. Still, however, bigamy 
was, under any circumstances, a very great ciime— calculated 
to, destroy public morals, and to throw society into confusion. 
Proposed 12 months imprisonment 



for Pwmel— D. McNeill. 

Thomas Gray, chained wiA fakehoodf frauds and breach of trusij 
and embezzling and appropriating sums of money^ aggravated by his 
being a cleric in a Bank or Banking Company, to whom the chai^ge of 
money of said Bank or Banking Company Wad intrusted, and by being 
concealed by false entries in the bookd, or with cAiidng of procuring 
false entries to be taiade, or the proper entries tiot to be made — ^in so &r 
as, being a cleric of the Company of James Inglis And Company, of which 
said James Inglis had been for some time the sole pliftiier, he did, on 
eleven several occasions, daring 1825 and 1826 (as iet fefttk in las in- 
dictment), appropriate sums of money (from IL to 76/.^ and ^ooonl 
the same by false entries in the scroll and clean cash-books and other 
bank books. The three first chat^es only Were n^, and to these the 
pannel pleaded Gmlty.— r(The other charges pasted from). 

McNeill, in mitigation, pleaded the pednliai' temptatkHi to 
which, being alone and little looked after, he had been expos* 
ed, and to which no clerk should be exposed. It was a degree 
of temptation to which, in fact, no clerk was exposed in any 
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regularly conducted Banking EstaibliiBlimeiit. Produced certi- 
ficates of character from ids master, with whom he had served 
his apprenticeship, and been for fifteen years. 

Loud MackeK2I£. — TTiis was a very serious case. He had 
been guilty of a system of fraud, carried on by the very worst 
and most dangerous means — and approaching very nearly to 
one species of forgery. CouU not consider the peculiar trust 
and confidence which appeared to have been reposed in him 
by his master as an alleviation of his guilt. Mr Inglis, the sole 
partner, used less caution than was usual in banking establish- 
ments, it was to be presumed, because he trusted to the honour 
and honesty of this clerk, who had been fifteen years in hb 
service; and they could not hold Out to society that this was 
a just ground of mitigation, to the person who proved himself 
unworthy of such confidence* 

I Sentence — To be transported for seven years. 



Alsxavder Gourlay, charged with theft, aggravated by being lia- Ko. 87. 

bite and repute a thief, and previously convicted of theft ; — in so far ba, ■ 

on 7di September 1827, he did steal a gold watch from the person of A^^^ourlsy. 

Miss Margaret Allan. — Pleaded Guilty. (Libel restricted.) TuBrr. 

Lord MACKEi»ziK.*i-This was a very young boy ; but as he 
was old enough to have acquired the character of a thief— he 
must be held old enough to suffer the fiiU punishment Pro- 
posed 14 years transportation. 

Lord Justice Clerk. — It was felt by him as one of the 
most painful things attending the discharge of his duty in that 
Court, that, day after day — ^lie might say hour after hour — he 
saw mere children at the Bar, who had acquired the character 
of habitual and convicted thieves. 

Sentence — To be transported for 14 y^mi. 



For Pannels — M. Napier. 

Jomu Campbbix mmI W<l£iam Hwm« cbasged with cd^le bp- 
nuoide;— in so far as, upon 6th Atigartf 1927, they did, widiia a cartr 
skade, part of the premisqi of Jatnis Hbrdie, fimner at Currier aMac^c 
aad by hoki of Akxandei Lbwm», wfaveis a native of Ireland, who wtvs 
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and 
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CuLrAJBLB 

HomcxBi. 
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lliea lying ia 8ud shade ; and did drag him onty and at or near the door 
thereof, throw or piuh» or with one or more blowa of thmr fists kiMN^ 
down the said Alezan<^r Lawson to the groond with great violeiice, 
whereby, or by the violence with which he thereby came to the gnHmd, 
the skull of the said Alexander I^wson was firactored, and he in conae- 
quence died almost immediately. — Pleaded Not Gmlty. 

Casb fok thb Prosbcutiox. 

. Jeme^ Carson or Lawson, widow of Alexander Lawson. Left Irebnd 
with her husband 12 months ago. They had been ia Glasgow^ and 
with their five children reached Currie about 8/3. m, 6th August 1827. 
They enquired for lodgings for the night, and coul4 find none. A man 
told them ' to go to that thatched house — ^they took lodgers there. ' 
They di(][ to ; and the woman of the house to whom they applied aaid 
he must have been laughing at them, for she did not take lodgeis ; that 
there was not a lodging house in Currie; but that her master, Mr 
Hardie, was very good in giving beds to strangers. They accordingly 
went to his houses and witness asked a woman whom she took for the 
mistress, if they might be allowed to remain, as it was too far to go to 
Edinburgh. The woman replied, that her master and mistress were 
from home, and she could not take it upon her ; and neither allowed 
nor foibid them. Witness asked if they might stay till their return. 
The woman said they might, and upon this they went into an <^>en 
cart-shade. Her husband then said to witness, * There can be no of- 
fence in stopping here this night. ' They drew one of the carts to one 
side, and sprinkled some straw, which they found there, to make a bed 
for the children to lie on. Her husband said the children would re- 
quire food, and witness (unfortunately, as she said) went to the pannel 
Campbell's house, and asked his wi^ if she would let her boil some 
water to make gruel for her children. She replied, that as her husband 
was going to work early in the morning, she could not kindle a fire. 
Witness went to two other houses, and could not get it done. Return- 
ed to the shade, and again went out, and with a sixpence (all they had) 
purchased 4d. worth of bread. Id. worth of sugar, and a bottle of beer* 
They took this, and then stripped themselves, and with their clothes 
made a sort of bed for themselves and their children i;qM>n the straw, 
and lay down together. When they had done so, her husband told the 
two eldest — ^the younger ones were asleep — to remember their duty, for 
the Almighty would be with them there, as well as if they were in the 
best palace in the land I A gentleman soon after looked in, and aaked 
if they had straw, and said if they would rise he would get them some. 
Both replied, that it was a warm night, and they would nthet remain 
as they were, without disturbiDg the children. The gentleman went 
away, and, soon after, witness heard the sound of feet running tet up by 
the shade. Sl)e spoke to her husband theo, but he did not aoswer. 
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and she mipposed that he had fallen asleep. Three men looked in, and 
one of them said, * They're not here. ' Immediately, however, Aey all 
three came nmning op forcibly throng^ where they were, and the prisoner 
Campbell caaght her husband by the arm. Another man seized him at 
the same moment, and they pulled him np with great nolence, saying, 

* You damned f, it^athHn^s you here** Heard her husband reply, 

* If there 18 any offence, we wiU rise and go away.' Hie third man stood 
back, while the other two dragged him out, and prevented them from 
foDowing, hot did not lay hands npon them. By the time witness got 
out, she found her hpsband lying on the ground with his head down the 
brae, and the two prisoners standing beside him. There were no others 
present then, and it was about four yards from the shade. She saw 
them distinctly by the deamess of the night, 'and knew them again nett 
BEioming. Two persons (David Haetly and Dr Ross) came up while 
ahe was mtting with her husband's head in her hp. Blood was flowing 
from his head. He was motionless ; breathing bard ; and now and dien 
uttering heavy sighs and groans. He was carried into the shade, and 
died there. He was quite sober ; and, during seyenteen years, she had 
only once seen him the worse of drink. They had not come far that 
day. They were mquiring for harvest woik, and had been three weeks 
between Glasgow and Cunie. Her husband used no violence, and said 
nothing, but * Boys^ if there u any offeneej we'll tin and go away. ' 
Heard the sound of his fall-— it was a heavy fisll — as if sloped down. 

The evidence of this witness was corroborated by Ann Lawtony her 
daughter, a girl of 14 or 15. She also identified the pannels as the two 
men w^ho were standing over the deceased. They both rsn off two or 
dnree minutes after she went out. She heard * like slaps ' when they 
Imd dragged her father to the door. They both swore that Scott (die 
next witness) was the third man— he who had kept back. 

Wetaer SooUi mason, was in a public house in Cunie on the evening 
of the dth, with the pannels and their master. They had five gills of 
whisky, of which the landlord partook. They remained from 8 until 
about 10. Campbell went firat, and they followed ^^ or ten minutee 
aAerwaida. Witness saw Campbell at the door of his own house with 
hie wife, as if commg out. Heard her say, * The people are up Uiere^ * 
pointing across to Mr Hardie's shade opposite. Some person had come 
up to the public house and spoke to Campbell ; and he said to them, as 
he rose to go away, that * he was obliged to go home^ as some people 
were making a disturiiance in his house. ' Saw Campbell and Hehn go 
up towards the shade. Did not see Helm enter. Saw a .man quite 
naked come out, Campbell and Helm were close by him. He was 
staggering a little, and fell three or four yards from the shade. Saw no 
violence used. Saw Helm give a push in between Campbell and the 
man, who either fell or stag^red back. A woman and children came 
out of the shade. Saw Helm that nijg^ht, and told him the man was 
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ileAcl. He aetmed maeh distpwo^d and floiiy ab^iil die hniinwn. Hiey 
went to work next; noniiiif: betiW#«i 5 and 6» He«d then My tbat 
Uane aug^t altadi to tbeai^ and that tbey woqM f» and gtia thai- 
•elres np. Wknan deued having been in the thade, or heariag aay 
noise or aoond of Toieea in it when he went pail. {Cmm fimmmtd)^ 
Thought that CaaDphell said in the pnUic hovMS that it waa his wife 
who had calWd for him. Did net hear any aennd of h l e wn or AfB» 
Did not keep hack the woman or chaldrai. DU nel hear any tveariiig 
Did not see any appearance oi paaaion. They did net mn away. 

Band BmH^f aertant to Mr Hwdia. Saw Caaopbell conuag bm 
the puUb he>Bse with his wife that ni^^ Saw him go into the fihsd& 
Saw Helm and Scott standing before the ahadob Had pierkmslj lecs 
a ann and woman and some ehiUrcn go into that ahade^ about 9 o'clock, 
who aeked him for some atanaw. He sakl there was none, sad ikf 
went peaoeaUy away wiihoai vemonstanee. Saw Ganfkdl sail tbt 
man come ont, bat codd not say if Caaaphell was drsggiag hiv* It 
was aboiiit 40 or 50 yards from where wttnam waa» Heazd a blow, aul 
saw the man fall. It was a heavy Mow. The three were all ronaii 
him. Witness ran vp mid asked Campbell, * Wh^ he had umdlkum 
thai way 9 ' Heard a sound ef yoieea when Campbell wsat in^ but 
oonld net say what the words wers. It waa Campb^ a ▼oios. Thisks 
he heard the man ofSea: to oome out, and say he would leuHMre if tken 
was any oflEence. (Crotf^exonmiiedL)— Had known Campbell for four, 
and Hefan for two yean. Sober and henaet men. Never heard tkem 
awearing. 

Agnet Haetly^ wife of last wkneaa, oanfirmedMm Lawsan aasesnatsf 
the conversation that took place hefoze she entered the shede with ker 
hnsband and children. Abont seven^ she came to lids. aoiHe walWi lai 
being refused by witBess, went peaceably away. 

Mr i&M», auigeon, maiding whh Mr Hardiei. WkneaahadM^edifl, 
and asked them if they had atanaw (aaabove). Aftenraida heatd a aoite 
of voices in llie yard, and. on.gofaig than^ fomid a ml* lyiagea tin 
ground— Campbell and Helm near hinu A woman and diildrai were 
ahiA thevey aad Scots. SawHelmaimingaUovat agirk DidaotsM 
the man faU, but heard a heavy sound, either of a foil or btow> and iff- 
mediately after saw the man Igring on the gronnd. InteKfered to pnevaa^ 
Hehn from striking the girl. There was a fractoie en the bfoto ^ 
pestmrior part of the sknli^ and efnsien of blood upon the basin, adiiek 
was the eaose of 4sath, and had bean occasioned \ff eatenfeil iiyvy* 
Thought it waa mora likely that this waT from a foil than $ Uo*- 
ExamiBed the ground^ and observed several stones projectmg above tk» 
Burfoce, at limt places ^ 

Mr NeufUyyUig, Fellow ef the College of Swgeona^Had emoiined 
the body; thought the injury described had been the cauae of death, lad 
was of optnion that no blow of the fist could have produoad the fiactaie 
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{J* C) woqU 8mcb a blow' caiue him to &11 with a>greiiiter force ? 
(^Ans.) * It might increai^ the velocity of lus fall. ' . 

For thu Defbmcb. 

The Meo. N[r SammertUk of Curriey aad Mr NewUmoi Cnrriehilk 
were called as wiAneasea to chancten The former deposed that Helm 
had been for four, and Campbell for two^ years in the parish. Tliey 
were both aober, peaceable, and well behaved ; regular in their attention 
to all the ordinances^ and^ altogether, exemplary in their stations. Mr 
Newton deposed that Helm wrought to him all last summer, in repair- 
ing house and steadmg, and that he alppays found him sober and steady. 
Considered him a good natured lad, and never saw him in a passion. 

The Lord Advocate addressed the Jury, and asked a ver- 
dict against CSatopbell,. as the principal actor, and against Helm 
as art and part. 

Napier^ for the pannels-— There were three points to be con- 
sidered. 1. Had there been a culpable homicide ? 2» Did 
the evidence bring it home to one or both. of the prisoners r^ 
SL If itdid, the degreeof their culpability. It was clear that Camp- 
bell's wife had come and told him some story, which he be- 
lieved» of violence and disturbance at home, and that still un- 
* der her influence he went up to the shade* If tliey believed 
the account given by the first witness and her daughter, then 
undoubtedly there had been a culpable homicide. But the poor 
woman who sustained the loss, must have been but too apt to 
exaggerate^ and» although not inadmissible, was to be received 
cumnUOiioT — ^ under that qualification, Rebecca Wallace, widow 
of George Wood,^ who had been skot in his own house, by a party 
of soldiers whom he resisted in the execution of a warrant, was 
received as a witness. fur the Crown.' (Hume, vol. ii. p. 332.) 
Therefore, if they doubted what she said of the commence- 
ment of the culpable violence, they might perhaps go along 
with him in thinking, that there had not in fact here been a 
culpable homicide. Campbell merely went, in consequence of 
what he had been told, for explanation of their conduct, while^ 
as to what took place outside^ there was no vestige of evidence 
that Campl>ell gave any blow^and Helm's push between was 
rather to be considered as an attempt to push them asunder. 
Upon the whole, 'it was more probable, that the old man, who 
had been seen to come staggering out from the shade, had 
stumbled in the dark, or been by mere accident thrown down 
in an unforeseen struggle, than that he had been dragged out 
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and violently knocked to the ground, since there was here 
no provocation to account for such violence. There was 
no room for the doctrine of art and part It applied merely to 
cases where there was premeditation and design, as evinced by 
preparing arms or otherwise. But this was a mere sadden 
fray; and even if they should find Helm guilty, on the evi- 
dence of that single push, they could not convict the other 
prisoner, lliere were various discrepancies between the two 
«fiets of witnesses — between those who were interested witnesses, 
and those who were not — in regard to the voices — the manner 
in which the deceased left the shade — the swearing — ^while the 
darkness of the shade must have prevented tlie woman from 
seeing so distinctly what passed there — and the faces of the 
prisoners, as she had sworn that she did. 

The Lord Justice Clerk. — The only question was, whether 
die deceased lost his life by one or both of the pannels ? He was 
bound to say, that the evidence was clear, and must have carried 
convicdon to every mind. He certainly did feel astonished at 
the proposition, that the first witness was to be received cm 
noiOf and, notwithstanding the authority quoted, had no diffi- 
culty in saying, that it was not the law of Scotland that a wife 
could not be admitted, except cum nota, to give evidence in 
a trial for the murder of her husband. She was as admissi- 
ble as the most unconnected person. Her evidence was most 
impressively given, and was confirmed in every particular ca- 
pable of corroboration. A justification had been set up on the 
ground of the prisoners having gone to obtain explanation, but 
he totally denied their right to interfere in any manner with the 
inmates of the shade* The deceased and his family had per- 
mission to remain, and were not liable to be removed, except 
by Mr Hardie, or some one acting under his orders. If the 
woman had been telling a false story, she wotdd have eked 
it out, by asserting that she saw what took place outside ; and 
her refraining to do this, was a test by which they could judge 
of her truth. Wherever Scott difiered from the two Lawsons, 
his evidence was to be received with great caution. Having 
made these and other observations on the evidence, his Lord- 
ship said, that he difiered entirely from counsel upon the law of 
art and part, as applicable to this case. They proceeded together, 
dragged him out together (if the Jury believed the evidence), 
and were both present at his death. The unity of purpose 
was apparent. If there had been any doubt, the evidence of 
character might have been taken into consideration, but as 
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there was no doubt, they would not allow it to influence the 
verdict which it was their duty to return. 

Fcn/tc/—- Unanimously find the pannels guilty. ' ' 

Naffer, in mitigation, read certificates from clergymen, 
and other persons of respectability connected with the original 
parishes of the prisoners, giving them very high characters, 
from their youth upwards ; and stated, that both bad families 
depending on them for support, and who would be utterly 
ruined by their removal from the country. 
^ LoRB Mackenzie; — ^ This is a most painful case, and it 
is our duty to inflict a severe punishment. It is true, that 
the prisoners were not aware of all the touching circum- 
stances that had taken place within the shade, but still they 
must have known that a poor, defenceless, family had taken 
shelter there for tlje night, and it must have been for violence 
that they dragged the deceased out. It is a very bad case of 
culpable homicide, and I can propose no punishment short 
of transportation for seven years. ' 

The Lord Justice Clerk, in addressing the prisoners, and 
announcing the sentence of the Court, remarked, that it was 
very near^a case of murder, and that if there had been a reite- 
ration of blows, they would have stood at the Bar on that 
charge. 

SerUmoe'-^To be transported for seven years. 



J. Thomson. 



9ih November 1827. 

James Thomson, charged with six acts of theft, aggravated by being No. 89. 
committed by means of openufig lockfast places, and by his being habite 
and repute a thief, and previously convicted of theftv (The articles enu- 
meiated in the charges to which he p1eade<l guilty were chiefly wearing Twar» 
apparel, and three silver watches). — Pleaded Guilty to the three first 
chai^ges. (Other charges passed from, and libel restricted.) Verdict^^ 
Guilty in terms of bis confeasioa.— SeTftfence— To be transported for 
fourteen years. 



Ko. oa 



Mary Akn Haldanb, charged with theft, aggravated by being com- ^* ^ Haldine. 
mitted by housebreaking, and by her being habite and repute a thief, and Thkit akd 
previously convicted of theft ; — in so far as, upon 26th June 1827| she Housebrkak* 
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No. 91. 

R. Swan Of 
Swiney, or 
BobeitiOD. 



Taxn, 



did break mto the house of Dr Thatcher, in Elder Street, hy fordng 
open one of the wmdows on the ground floor^ and did steal a bhe and 
white checked printed cotton wrapper, the property of Margaret Drys- 
dale, servant there. Pleaded not Guilty. Evidence adduced. (Libel 
restricted.) Fmfi?<— Unaoimonsly guilty.*— «Sbi/enoe — 14 years traos- 
portation. 



HoBBRT SwAK OT SwiKST, oUos Jambb RoBSRTSoir, charged With 
theft, aggravated by his bemg habite and repute a thief, and prerionaly 
convicted of theft; — ^in so far as, on Sd September, he Sd take fiomihe 
door of the shop of Robert Stewart, St Andrew's Square, ten silk haad- 
kerchiefe (as separately described.) Pleaded not Guilty. Evidence id- 
duced. (LibeJ restricted.) — Ksndic^— Unanimously guilty.— .iSSsitoice- 
14 years transportation. 



Nob92. 

A. BelL 
C Bruce. 



Tkift 



B7 



Albxahdbr Bbll and Charles Brucb, charged with tbeft, ig« 
gravated by being committed by housebreaking, and against Bell by bis 
being habite and repute a thief, and previously convicted of theft;— in 
so 6r as, on 17th An^^ 1827, they did break into the house of 
Ann Potter,' dress^maker, Pottenow, by means of false keys, and did 
HousKBUAX^ steal sundry arddes of female dress, (as described in indictment). Bdl 
pleaded Guilty — Bruce not Guilty. But four witnesses having been 
examined, the latter retracted his plea. (Libel restricted.) — VerdieL^ 
Find the paimels guilty in terms of their confessions — Senimee^TLQ be 
transported for 14 years. 



Xo. 83L 

f 

A. Thomas 
or Dykes. 

H.GoodalL 



Taxn. 



For Pannel— Milne. 

Ahk Thomas or, Dvkbs, and Helbh Goodall, chaiged with 
theft, aggravated by their being habite and repute thieves, and previous- 
ly convicted of theft ;— -in so br as (1.) The former did, time and place 
libelled, steal two gallons of whisky ; and, (2.) As upon 23d Asgmt 
1827, they did steal from the shop of Alexander Ferguson, dra^^ 
Grassmarket, two pieces of black silky one of 28, the other of 24 yards, 
or thereby. 

[M1LKE9 before they pleaded, objected, that although Helen 
Goodall was charged with only one act of theft, committed at 
one place, and at one time, yet^ in the at least clause of the indict- 
ment, it was set forth thus, ^ at least times and places foresaidf 
the said the/ijt were committed, and you (mentioning both pan- 
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nels) are guilfy thereof. * So tliat in one place she was charged 
with one theft, and at another place with having committed 
two thefts. 

Lord Advocate.— The words of the at least clause, * one 
or .more of you guilty thereof/ left it quite open. 

The Court held that this was an objection, not to the in- 
dictment, but to the at least clause, and however ingenious, too 
critical to be sustained. Objection repelled.] 

The pannels then pleaded— Ann Tbomaa or Dykes, Guilty-«*HGlea 
Goodall, Not Guilty. 

'Evidence was led on the second chargea It appeared that both pan* 
nels were in Feigoson's shop early in the evening of the 23d August, 
and asked a siglit of^^some shawls, .bat purchased nothing. About 50 
yards of silk, in two pieces were then lying on the counter, and about 
7 p. m^ and before any thing was missed, notice was brought from the 
Police-office, and Ferguson and his apprentice, having first ascertained that 
the sQk was gone, went there and saw silk resembling their own, and 
which, from its colour, texture, and a particular selvage, they believed to 
be the same. 'Neither of them, however, could swear positively to it. 
Ferguson * could almost swear ' — ' had no doubt ; * but the block on 
which the pieces had been rolled (if they were the same), and id which 
his mark was attached, had been taken out of the pieces then shown 
him, and now produced in evidence* One had been offered immediately 
before by Thomas or Dykes, to the manager of the Equitable Loan Com- 
pany, to pawn, and another found concealed about her person, under her 
clothes, when apprehended and lodged in the police, in consequence of 
his having suspected and given information. She confessed that she 
,bad stolen them from Ferguson that afternoon,* and two other pieces 
(making in all about the quantity missed), were "found same night in 
Goodall's house, who being asked where she got them, replied, that she 
bought tliem from a merchant, and that she would teU who he was some 
other time. 

[Milne objected to four previous convictions libelled on, that 

they did not bear that the witnesses were examined on oath. 

They were withdrawn.] 

DuNDAS for the Crown, and Milke for the pannel Good- 
all, addressed the Jury — and Loan Pitmilly summed up the 

evidence. 

Vff'diet^'Fmd Ann Thomas or Dykes Guilty in terms of her confes- 
sion, and, by a plurality of voices, find the chaige agunst Helen Good- 
all not proven. 

Senienee-^Ana Thomas or Dykes to be transported for seven yeaiB*— 
Helen, Goodall to be.asscilzied and dismissed. 

s 2 
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lOA November 1827^ 

No. 9k William Buist and Georgb Jbrvicb, diaorged with theft, i^ggn- 

--^ rated by being committed by housebreaking ;-*uft so £ur as, on the 

^.^"I^^c^^ morning of 28d July 1827,they did break into the houa^ or public home 

and, shop, of William Bowden, Jock's Lodge, parish of South Ldth, by 

Thifz AMD forcing open one of the windows of a room of said house, and did steal 
uiQ, four pork hams, weighing from ten to fifteen pounds each, four plated 
candlesticks, a double Glocester cheese, and twelve pounds of tea, &c* 
Pleaded Not GuUty. (Libel restricted,) 

r€r(/tc^^Guilty art and part of the crime libelled*— Smimos— To 
be transported 14* years. 



The Lord Advocatb stated that this case completed the 
list for Edinburgh and its immediate vicinity. Other cases 
were in preparation from the country, and he could not help 
expressing how deeply he lamented the increased prevalence 
df cvime. Even within their Lordships* recollections, a Justi- 
ciary Trial was comparatively rare, and at no very distant pe- 
riod was regarded as rather a remarkable occurrence. Now, 
however, the Court was forced to meet not only every Monday, 
but during five or six successive days in each vacation. More 
particularly wished to allude to the frequency of housebreak- 
ing — an ofience which it would be necessary soon to visit with 
the last punishment. For while he hoped he might say that 
he was not slow to restrict the libel, cases would arise in which 
it would be inconsistent with hb duty to prevent the law bom 
taking its course. 

The Lord Justice Clerk said, that the Court were so sa- 
tisfied of the humanity and discrimination with which bis Lord- 
ship exercised that privilege of his office, that in any case in 
which he did withhold his restriction, they could entertain no 
doubt that he had sufficient reasons. 



For Pannel — ^A. E. Msntbith— A. Dunlop. 

Jambs Glev senior, carter, charged widi murder ;-.-in so far as, upon 

' 1st May 1827, he did throw a male child, named James Glen, sged 

J. Glen senior, about seventeen months, of which he was the reputed father, into tbe 

Forth and Clyde Canal, in a part thereof called the New Flash, m the 

"^"'^ barony parish of Glasgow, county of Lanark, whereby tbeaud child 
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wm drgwmed, and thereby nmrdered bf him; — or otherwise he did, 
time and place aforesaid, or at some place unknown, choke and strangle 
the said child, by squeezing its throat with bis hands, or by tying a 
string tight round its neck, or in some other way, whereby it was be- 
reaved of life,, and murdered, and did then tlirow its body into the said 
Canal, where it was found dead on the 9th May. — Pleaded Not Guilty. 

Walter Moiry Esq., Sheriff-substitute of Lanarkshire, and John Mac- 
Donald, clerk in Sheriff-clerk's office, Glasgow, proved the declarations. 
(The former examined for tha pannel.) — Knew that the jail in which 
the prisoner was confined had been broken ; that with others he escap- 
ed ; and, although not of his own knowledge, knew a)so, as a matter of 
aotoriety, that he returned and suirendered himself voluntarily. Wit- 
oeas saw him in the prison the day afier. 

John Johmtont labourer at Ruchhill Drawbridge on the Canal, three 
miles from Glasgow. On Wednesday, 9th May, before 5 a. m., was 
called up by a woman who came to his house and sud that there was a 
child floating in the canaL A vessel was passing at the time, the mas- 
ter of which stood upon the bow, and pointing said, ** There it is. ' It 
was in the New Plash, where they float wood. Witness took out the 
child, carried it to the end of his house, and laid it with its face expos- 
ed, so that persons passing might see it. Its clothes were covered with 
mnd, as if it had been at the bottom. They were taken off before it 
was interred, and taken to Glasgow by a woman who represented her- 
aelf as its mother. The child was interred in St Mary's Hill churcb- 
yard, witness present, on the evening of that day^ and was on the fol- 
lowing day disinterred, in presence of Drs Neilson and Corkindale. 
Witness then reoL^gnispd it as the same phild which he took out of the - 
canal. 

Matganei Simpson^ servant to Agn^ Corbet, keeper of Ruchhill 
Drawbridge. Early one mommg, a man rapped at the door, and said 
there was a child in the canal. Witness rose, went out, saw the child, 
and called up last witness. Assisted that evening to undress it, and cut 
a lock of hair from its head. Saw it put into a cofiin at 6 /i. m. The 
<:lothe8 and hair were given to a woman who called herself the mo- 
ther. The articles of dress were — a little printed' frock, a blue flannel 
petticoat, and a little white sleeping cap, a cotton shift, and white pina- 
fore^ 

Jame$ Corbeif residing with said Agnes Corbet, saw the child taken 
oat of the water, buried, and disinterred. 

Dr Corkindale^ surgeon, Glasgow. Examined the body of a child, 
and drew up a Report-^the following : — * Glasgow^ \Qth May^ 1827.— 
Thia is to certify, that this day, under a remit from Walter Moir, Esq., Medical 11^ 
Sheriff-substitute of Lanarkshire, we inspected and carefully examined, port 
within the vestry of the chapel of Maryhill, barony parish of Glasgow, 
a male child, named to us James Glen, which was, after our arrival, dis- 
ilt^Brred from th^ adjoimng burying-ground belonging to said cbapeL 
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The child appeared to be abouf a year and a half old. The pliiiiip« 
ness and fimmefls of its limbe, showed that it did not die of any linger- 
ing disease. Though the process of putrefaction had begun, and had 
turned to a greenish hue the skin of the breast, the belly, and also of 
the face about the mouth and nose ; yet it had not changed the figure of 
the body or destroyed the distinctive feature of the countenance. There 
was flowing from the mouth and nostrils a sanious, frothy-looking fluid. 
There were several spots where the skin was abraded, evidently from 
recent handling ; for owing to the commencement of putrefaction, the 
skin iq some parts could be peeled off without much violence. There 
were two scars of bums skinned over ; one on the fore part of the right 
leg, behind the knee ; the other more conspicuous, on the back part of 
the left thigh. On the fore part of the neck, over the wind-pipe, there 
was a softidi furrow, with a hardened ridge both above and below ; an 
appearance such as would be produced by violence applied to effect 
strangulation. The opening of the three cavities, the head, chest, and 
belly, did not present to us any thing different from the ordinary stmc- 
ture or appearance. 

In the dischai^e of our duty, when called upon to g^ve our opinion 
as to the child's death, we think all we can say on the subject may be 
comprised in the following particulars. 

1. In cases of death known to have been occasioned by strangulation, 
or drowning, it frequently happens that, on dissection, we can discover 
no appearance that is peculiar, and characteristic of death from these 
causes. 

2. We are of opinion that, in this case, forcible means were employ- 
ed to produce strangulation ; but we cannot say posUhefyy thou^ we 
think it probable^ that this force was the actual cause of death. 

3. The inspection of this duld's body gave no ground to conclude 
that he died of any particular disease ; but rather that he was in good 
health immediately before his death. 

4. As to the period of the death, we have to judge from the state of 
putrefaction at the time. Thb process varies according to circumstan- 
ces ; but we think it probable that the death happened from seven to 
ten days before our inspection. All this we attest to be truth, upon 
soul and conscience. ' (Signed) Francis Neilsok, Su^on. James 
CoRKiNDALE, M. D. (Examined.) — A person represented to be the 
mother went out with witness and Dr Neilson, and in their presence 
identified the child as her own, on referring to some marks which she 
had previously described in the way out. She mentioned to them one 
mark below the knee, and one on the opposite side, and said they were 
scars of bums received when it was playing itself by the fire. These 
the marks referred to in Report, and these she pointed out on seeing 
the child. (In answer to a question by the Lord Justice Cl^rk)— Wa- 
ter affected the same impoitant functions of life as the cord ; and there- 
crof thought that if the child was not dead when thrown into the canals 
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the water would effect what the cord left trndone. (Lord MackenAe)— * 
Leant strongly to the opinion that struigulation was the cause of the 
child's death. 

Margaret M^Comb being called, 

Menteith objected malice against the panneL Was aware 
that words without iptooioi causa inimcitUEj went merely to af- 
fect the credibility of a witness ; but, under the circumstances of 
her situation, contended tliat the words were sufficient to disqua- 
lify the person now called. In the presence of certain Crown 
witnesses, she had said, * That she would huni him liheadogto the 
gallows;^ — and when he should also prove that she was the mo- 
ther of one natural child to the pannel, and again pregnant to 
him of another, after promises of marriage which had not been 
fulfilled, submitted that she could not be received to give evi- 
dence in this trial. 

The CouaT held that, under the circumstances of the case^ 
the facts, though proved, would not be sufficient to disqualify, 
however they might affect her credibility. Objection repelled. 

(Witness was then called in and sworn, and being interrogated if she 
bore malice or ill-will to the pannel> answered, * that she had no parti- 
cular malice ; ' and being then asked if she had such malice against him 
as would induce her to swear falselyi she answered, that she would speak 
the truth.) 

Was delivered of a male child to the pciscner on 12th December. 
Did not recollect the year. It was a male child, and she kept it seven- 
teen months and a fortnight. It had fair hair, and got two bums when 
with her, of which the scars remaiaed — one on the light knee — ^the o- 
ther on the left thigh. It was quite healthy, and never had any disease 
or trouble of any kind. Had applied to pannel for money, and had got 
two pounds, about six months afW the birth. Had applied for aliment 
the Saturday night before parting with it, which she did on the 1st of 
May last ; and he said he could not give her any then, but would meet 
her at the Cross of Glasgow on the Monday night following, and give 
her some. Witness went there, and wuted from 8 to 10 /i. m. Had 
told him on the Saturday that she would bring the child to him if it 
were one in the morning, if he failed ; and on the following day did take 
it to James Moore's at Fossil, where he resided. It was dressed in a 
lilac printed frock and blue flannel petticoat, a linen pinafore, a cotton 
shift, and a cap without a border. It had no stockings nor shoes. Met 
pannel on the road near Moore's, and his first word was, * What a hett 
she fcanied 9 ' — ^to which she replied, ' What the devil was he saying 9 ' 
He then said that he had nothing to give her, and she might go to 
where she came from. On going into tlie house, where Mrs Moore and' 
Thomas Mulhem were, the pannel asked her 'what she wanted, and 
witness sud she was waitmg for her own. Proposed to leave the child. 
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Said she was unable to xnaintain it: Tlie pannel, with a kind of half 
laugh, said ' that if she left it with him, he would drown it before two 
hours. ' Thought he said this to frighten her. Had laid tlie child on 
the floor. He then said ' he had not got his own from her * — and cried 
after her, as she was going, ' to take her get with her. Cried back to 
him ' to keep his get' Returned the second day (Thursday) for tlie 
child, as she only meant to leave it for a night. He came in to his din- 
ner ; and when she asked for the wean, he laughed, and made a fool of 
her, and said ' he would never tell her what he had done with it, as long 
88 he could keep it hid. ' Went away. Returned on Sunday after for 
the same purpose, but got no other answer. He would tell her nothing 
about it. He neither said whether it was living or dead* She said, ' if 
he would give her the child, she would never trouble him again ; that 
she would beg her bread from door to door before she would want it.' 
Heard of a child being found in the canal. Knew the clothes when- 
ever she saw them. Saw some hair. It was of the same colour. 
Took the clothes to Glasgow. Saw the child disinterred. Knew it at 
once. Saw marks which she bad described to Dr Corkindale. When 
^ she left it at Moore's (about 6 p, m. of Tuesday), it was in perfect 
health. {CrosS'examined.') — Never saw the pannel use it ill. At 
Moore's next Sunday, when sh^ said that she would beg her bread from 
4oor to door, &c., he started up and seized her by the throat. Witness 
got loose, and caught up the poker. He wrenched it from her, and 
tried to hit her. A scuffle ensued. Sh^ asked Moore, * '^^liy he kept 
such a man in his house, for he was a complete rip ; ' upon whicli he 
said, / Jff'he should be hanged for it, he would put her in a condition 
never to leave i/ie Possil; * and she replied, ' That lie need not boast of 
that, as perhaps he would be hanged yet, and no for her either, ' Swore 
positively that she never did say that 9he would hunt him like a dog to 
the gallows. 

Mary Lamonty or Moore, wife of James Moore, High Possil. Knew 
the panneL He lodged for five weeks and a day in her house. Had 
heard him speak of a child which M'Comb's daughter had to him. Re- 
collected a woman bringing a child. It was Margaret M^Comb, and she 
was at their house more than once. There were some bad woids be- 
twixt them about the child. He said, if she left any thing behind her, 
he would drown it. ' Understood him to mean the child. Margaret 
gave it a bit fling towards him, and bid him take it. It was a healthy 
child. Witness offered to keep it. He did not agree to that, but said 
< she had plenty of her own ; ' and afterwards, ' that he was going to 
take it to some old mistress he had about the town. Witness wished to 
keep it that night. He continued to refuse, and took it away. Gave him 
a little mantle of one of her own children, to keep it warm ; went to 
bed ; and heard nothing more that night. Asked him the next day * if 
the child had been fashious ? ' He replied, ' that it had slept all the- 
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way in. ' Some days after, a»ked him again aboat it ; and was rather 
anxiouB to see it. Asked him ^ if he was not anxious to see it ? '—he said 
he would go when he got some money. Spoke again, and asked him * if 
it was better where it was than with its mother ? ' He said ' it was 
better. ' Observed no difference in his manner. He was equally free 
and talkative. Saw him have two or three shillings after he came. 
Thought he said twelve. Did not see him have any money the day he 
took away the child ; nor did she see her husband give him any, nor 
bear the pannel ask for any. Knew that he bought a shirt for himself in 
Glasgow, several days before this. He sud that he paid Ss. for it. 
(Crosff-ejramfyieeiL)— Understood him, * by an old mistress/ to mean * an 
old landlady of his. ' He did not mention her name. Was he sober, 
steady, and of a gentle disposition ? Thought so. He showed no un- ' 
kindness to the child. Recollected Margaret M'Comb being in her house 
a few days before the body of the child was found — and that she said 
' 0he would hunt him like a dog, till she would fetch him to the 
gallows by the neck.' Quite sure of this. (By the Court) — They 
were q[uarrelling at the time, and were both equally bad. A great deal 
of bail language on both sides. They had the poker. (Lord Advocate.) 
Knew that he did not get his wages that day, or that night. (Men- 
teitli.) — How did she know ? — ^because her husband afterwards got them 
for him from their master. (Court.) — The child was left by M'Comb 
betwixt 6 and 7 p, m^ and he took it away between 8 and 9 same 
evening. 

Jamu Moore f High Fossil. — Saw M^Comb more than once in his 
bouse — ^the second time was on the evening of the Ist May, from 
half past 6 to 7, when she brought a child. Witness remained work- 
ing in his garden. Met the .pannel coming out with the child between 
8 and 9. Witness heard his wife offer to keep it, and made no objection. 
Heard pannel say next morning that he had given it to this woman. 
Witness had got no payment for lodging, but kept it out of wages which 
be received for him from their master. Heard him say soon after he came, 
that he had 128. Knew that he bought a shirt a few days before this. 
Rnchhill Bridge about two miles from High Fossil by the road, and 
across the fields one and a half mile. Cross of Glasgow about three 
niles. (Cnw^tfzsamtnei.)— The pannel was sober and quiet, quite slow 
tempered, and quiet in his disposition. Had known him from six years 
old— and this character referred to the whole of that period, except for 
periods when out of his notice. 

Thomas Mtdherfh hihourer, residmg with last witness. Heard Mrs 
Moore offer to keep the child, and give it the run of her own children, and 
say that it would not be much expense to him. The pannel replied, that she 
had enough runnmg about the doora, and that it would be too much bother 
to her. It might be between 10 and 1 1 when he oame back. They slept 
in the same bed. Witness rose and let him in, and went to bed again* 
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(CrwS'-exaniimecL) — ^Was wearied with hia work, and did not pay any 
attention to his iq>pearance. Was asleep when he came to the door. 
Did nol know any thing of his chaiBcter. Ney^ heard any thing against 
it. 

Ann KAr or Adatastm^ widow of Willam Adamsoni brickhurnen 
Gallowgate*— The priMier nerer asked witness to keep a child for him. 
Never knew that he had one. He had lodged with her, and left her 
house at Martbmas last. (Cross-examined,) — He bore a very good c|ia- 
racter while with hor. Not cmel-^always a smile on his face — sober 
and well bdiaTed. 

•/Mn Oeddesy weaver and constable. — Apprehended the prisoner on 
10th May. He was driving a cart, and sitting on the cart. Witness 
went forward, a&xed the horse by the head, and ordered him to come off. 
He asked * what for ? * Witness desired him to come down, and fie 
would tell him. He said * he wonld wish to know what for first. ' He 
was palled off the cart by others. He said ' he was quite innocent, and 
it was not he who drowned the child. ' He added nodiing at that time 
~*bat on the road, said, * if they would let him alone, he would find 
the child in 20 minutes. Before the prisoner said 'he was quite 
innocent, &c ' no one had spoken about a child, or a child being 
drowned — ^not one word bad been said. ( JL C.) — ^He had not been in* 
formed what they were taking him for. It was in the afternoon. Could 
not specify the exBCi time. Between the Police-office, and Sheriff's 
chambers, he stated that he had given it to a woman. Witness desired 
him to tell to whom, and 'he would get dear. He replied, ' that to tdl 
the truth, he did not know the woman, for he had never seen her before 
or since. She was a beggar woman. He had given her 12^ Being 
asked when he expected to see the child agdn, he said, * perhaps wben 
she was going round the country. ' He at first said she was a tall yel- 
low woman^-afterwards that she was a little woman. He added some- 
thing about her being marked with the small-pox. 

Henry MUcheiy weaver and constable. — Assisted to apprehend the 
prisoner. Heard him say he was innocent — he did not say of what. 
He said nothing of a cliild in witness's hearing. When he spoke of be- 
ing innocent, nothing had been said of what he had been taken for. 

Sarah Hums or Gate* — Margaret M'Comb lived two or three weeks 
with witness, before she parted with the child. It was a healtliy, pretty 
child, and had no mark upon its neck. 

The declarations were read after the examination of MComb. In the 
1st (dated 10th May), the prisoner declared that he was 21 years 
of age. That Margaret M'Comb, about a year and a half ago, had a 
eluld, of which she accused him of being the fttther. That he had pud 
her two pounds for its aliment. That on account of his not having 
money, she had several times offered to leave the child with him ; and 
one day, either last week or week preceding, she brought the child to 
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lodgibgi IB Moore*8 home. This Ae agalfl <rfSsred to kave it ; aoid' 
he desired her to do bo, and he would get a woman to take charge of ' 
it. That it was left about 6p.ffLf and th|kt about half past Sp»nLf 
haying got the loan of a gray mantle from Mn Moore, declarant took' 
the child with the intention of giving it to a woman of his acquaintance 
in Glai^w ; but when near the Coweaddens, met a poor woman wfaom 
he did not know, and gave it to her. That he did this because he was 
Bcaiice of money, and because, on his asking her, she said she would 
take it off his hands, and nerer trouble him more, if he would give her 
twelve shillings. That declarant gave her twelve shillings, all the money 
he had, and of which he had that night borrowed six from Moore, in 
order to give to the woman with whom he had intended to leave the 
child. That that person was Mrs Adams, Gallowgate, with whom he 
had formerly lodged. That the dress of the child, when he gave it to 
the beggar woman, was the same in which it bad been left by M'Comb. 
That he could not recognise the beggar woman, as it was dark ; but 
she was dre^fwed in a brown duffle cloak — was of a middle size — ^well 
up in yean. That he did not say to any one that he could get the child 
in a quarter of an hour, and was not asked by any one to say if he 
could get it. Did not recollect whether he said any thing about find- 
ing the child in two hours. That before he went out with the diild,- 
Mrs Moore offered to keep it for him ; but he refused, because it would 
cry and disturb her, and because James Moore had, on a former occa- 
sion, objected to its being kept there. That the distance from High 
Poesil to Cowcaddens was scarcely two miles ; and being desired to ac«' 
count for his having been two hours absent, declared, that after deliv^- 
ing the child to the poor woman, he went in to the Cross of Glai^ow to 
purchase a shirt. That he paid 28. 6d. for one. That he had that sum 
over and above the twelve shillings. That he told Mrs Moore that he 
had given the child to Mrs Adamson, because he had no wish to tell the 
truth, in case she should think that he bad disposed of it Mn a daft like 
way. ' Denied having thrown the child into the Canal, or having been 
in any way accessary to its death. 

In his second declaration (of 15th May), he adhered to the first ; and 
farther declared, tliat he had proposed to Mrs Adams (Adamson) to 
brings up the child for him. That she did not object, but no positive 
agreement was made. . Declared, that previous to his apprehension, he 
bad not heard that he was accused of the murder of the child, nor that 
it had been found dead in the Canal. Declared, that while living in' 
Moore*8, he never bought any shirt except the one mentioned in his 
first declaration. 

Tlie Lord Advocate addressed the Jury. 1. Did the child 
found in the Canal meet with a violent death, either by stran* 
gulationor drowning? S. Wastliat child the same diild which 
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WAS left at Moore^s by Margaret M^Comb ? Upon both of 
these preliminary points, submitted, that the evidence was 
dear and conclusive. (Medical Report and Evidence.) The 
next question was of the pannel's guilt The child was placed 
in his hands, and seen in no other human hands again. It 
was therefore especially incumbent upon him to account for it^ 
and this he had endeavoured to do in his declaration* But it was 
contradicted in almost every particular, and proved to be full of 
falsehoods. 1. That he desired her to leave the child. 2. The 
reason (Moore's alleged objection) which he assigned for not 
allowing Mrs Moore to keep it when it was left. 3. That he 
had proposed to Mrs Adamson to take it 4. That he gave 
the woman twelve shillings, and^ that he had borrowed six 
from Moore. 5. When asked to account for the manner in 
which he had disposed of the two hours during which he was 
absent, his story of the shirt — It seemed impossible, too, that 
any woman in human forn) could be found, who, for the gain of 
twelve shillings, would murder a fine healthy child ; and the 
Jury would recollpct his contradictions in regard to her, — ^at 
one time calling her a tall, at another a short woman. It was 
a case of circumstantial evidence ; but the circumstances were 
conclusive of his guilt 

Menteith. — ^ The question was not so much whether the facts 
were proved, as whether they justified the inference drawn from 
diem. But first he would make a f<^ observations on the proof 
of the child having been murdered. The facts were, that a young 
child was found in the Canal with its clothes on ; and, from the 
medical report, it was evident that it had been in the water for a 
long time, where boats dragged by ropes were constantly passing. 
This made it extremely possible that the mark on the neck, 
from which alone strangulation was inferred in that report, 
ipight have been occasioned by natural causes. At least, un- 
der such circumstances, the Jury could not go the length of 
saying that it was absolutely certain that the mark (not quite 
round the neck) was inflicted by human hands. The frothi- 
i^ess round the mouth rather afibrde^ a presumption that the 
child had been drowned ; and, if so, the certainty of violence 
vas at an end, as it might have wandered away, and fallen 
into the water. Considering the state of the body when found, 
very little faith could be given to evidence of slight scars, or 
marks of supposed burning. Without disrespect to the medi- 
cal gentlemen, their judgments were biassed by having been 
told to look for marks ; and he would quote only two cases, to 
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show how uncertain erer was the identificatioti of dead bodies 

by similar means. 

« An individual was tried at New-York in 1804^ on a charge 
of bigamy, and the whole evidence turned on the question of 
his identity. He was called Thomas Hoag by the Prosecutor, 
but stated himself to be Thomas Parker. Some witnesses swore 
that they knew him to be Thomas Hoag. It was stated, that 
Hoag had a scar on his forehead, a small mark on his neck, 
and that his speech was thick and lisping. All these peculia- 
rities were found in the prisoner. Two witnesses deposed that 
Hoag had a scar under his foot, occasioned by treading on a 
knife. On examining his feet in open Court, no scar was to 
be found on either of them. Farther, an aUbi was proved, and 
he was acquitted. ' — (Beckys Elements of Medical Jurisprudence^ 
2d Edition^ 1826, p. 225.) Another case was thus related, from 
his own knowledge, by the learned Editor of that work. A 
resurrection*man was tried for raising the body of a young 
woman from the churchyard of Stirling. Nine weeks after 
death, the body was discovered and identified by all the rela* 
tions, not only by the features, but by a mark which they be- 
lieved could not be mistaken, she being lame of the left leg, 
which was shorter than the other. There was a good deal of 
curious swearing as to the length of time after death that the 
body could be recognised ; but the Jury were convinced that 
the libel was proven, and returned a verdict accordingly. Ntm 
I am certain that this was not the body of the woman who was 
taken from the churchyard of Stirling, but one who had been 
buried in the churchyard of Falkirk, at least six weeks after 
the time libelled on,^ and from which she had been taken by 
this man, who also took the other, for which he was tried. She 
also was lame of the left leg.' — {Note by Mr Dunlop^ ibid.)-^ 
(The Lord Justice Clerk here oBserved, that the circum- 
stance was fresh in his recollection, and that, in consequence of 
that discovery, the man had a pardon.) In the present case, 
the. clothes were not produced, and it was possible that they 
might have been different There was a case in which a witness 
swore to a gown as being her own, and the prisoner was about 
to be convicted of having stolen it — ^when it occurred to one 
of the Jury to desire the witness to try it on. It was thought 
a whimsical proposal; but she was ordered to do so; the 
gown did not fit her; she discovered her mistake; and the 
prisoner was acquitted. (Burnet, 558.) To leave this part of 
the case* and come to question of die guilt or innocence of 
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the pannel. Could not plead his cause better than by stat- 
ing his own story, which was the same he had told from the 
banning. He had a strong deisire to get rid of the child. 
But^ as Foundling Hospitals and Parish Books proved, this was 
a wish not inconsistent, with human nature. Even in higher 
ranks of life, it was a most melancholy and degrading, but 
certain fact, that parents of illegitimate children thought them- 
selves fortunate if, for fifteen or twenty pounds, they got them 
off their hands, and deposited in a parish workhouse. There- 
fore it was in itself not an incredible thing that^^e prisoner 
should, in his poverty, have come to the resolution to part witli 
his child, even to a stranger. That he waited until dark, was 
no ground of suspicion ; for, taking for granted that bis origi- 
nal intention was to proceed with it to Glasgow, would he have 
gone there carrying a child in his arms in broad daylight?^ 
and as to the time of his absence, if he had disposed of it to the 
woman, according to his declaration, he would feel the neces- 
sity of lingering, so as to elude the suspicions and inquiries to 
which his more early return would have given rise. He had 
next to no motive to murder the child ; and although certainly 
he had said ^ that he would drown it in two hours, ' submitted 
that, unless a downright idiot, he would not have said so, if he 
intended it ; and that, if he afterwards had conceived the design 
of destroying the child, the recollection of those expressions 
wotild have induced him to choose some other means of putting 
that purpose in execution. There were contradictions and 
heavy grounds of suspicion in this as in every case where there 
were grounds for instituting a trial. But many of tlie circum- 
stances founded upon seemed to admit of a different interpre- 
tation. In particular, in regard to the words he spoke when 
apprehended, that was on the evening of the day when the 
child was disinterred, and when the fact must have been gene- 
rally known of a child having been found drowned in the Canal. 
It was important also to observe the entire discrepancy between 
the two officers by whom he was seized, in regard to that con- 
versation. That he gave the officers the address of Mr Adam- 
son^ if he was guilty, was a most singular degree of infatuation. 
No suspicion had been awakened in the n^inds of the Moores. 
There was no dLBEerence in his appearance afterwards. It was 
hard to believe that so young a man, of good dispositions and 
unblemished character, should have plunged into such a deptli 
of iniquity all at< once— incredible that his remorse, if he had 
done SO) should not have betrayed his guilt. The atrocious 
words used by M^Comb were positively sworn to by the re- 
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spectable witness Mrs Moore. Yet M^Comb < did not recol- 
lect having used snch words. ' This was beyond the scope of 
possibility ; and it was^ notwithstanding, on her evidence that 
they were called upon to convict the prisoner. Having made 
these and other observations on the evidence, and having ar- 
gued that it was* far more probable that the prisoner had part- 
ed with the child to the woman, and that it had either fallen 
into the Canal by accident, or been drowned by her*-conclud- 
ed by reminding the Jury, that there were many cases on re- 
cord of greater difficulty than this, in which, after the last sen- 
tence of the law had been carried into execution, the innocence 
of the accused had been made manifest A very remarkable 
one was mentioned from Coke, in Hale's Pleas of the Crown :— 
' A knight in Warwickshire, who had the bringing up of his 
niece, to whom he was heir-at-law, correcting her for some of- 
fence, she was heard to say, ' Good uncle, do not kill me ; ' — 
after which she disappeared, and the uncle was committed on 
suspicion, and admonished by the Justices of Assize to find the 
child by next Assize, against which time he could not find her, 
but brought another child, resembling her in dress and appear- 
ance. Upon examination, it was discovered that this was not 
'the true child; and upon these presumptions he was found 
guilty, and executed. But the child, who being beaten had 
run away, and been received by a stranger, returned when she 
came of age, to claim her inheritance, and was directly proved 
to be the true child.* — {Hal^s P. C vol^ iu page 290, note,) 

It was better that many guilty persons should escape, than 
one innocent person sliould sufier ; and, however great their 
suspicions might be, this was not a case in which the same 
thing might not occur. 

Lord Justice Clerk.—* No Jury can convict upon suspi- 
cion alone, and I am sorry to say, that this is a case which 
does not rest upon suspicion, but upon very grave and weighty 
evidence, which bears heavily against the prisoner at the Bar. 
Upon the question of the identification of the child, the state 
of the body is important in connexion with Margaret M'- 
Comb's recognition of it; and here, in the very outset, it is 
necessary to ascertain the character of her evidence, for if she 
is perjured in one particular, her whole testimony is to be 
thrown aside, and then it will be a very short case. You have 
heard the opinion of the Court as to her admissibility, and I 
am now bound to state, that nothing has come out to af- 
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feet her credibility. Even if the expressions founded upon had 
been proved, that opinion would have been the same ; because 
at that time she could have no reason to suspect any thing, 
and could have no aim or object in making use of the words 
imputed to her. But she positively swore that she did not 
utter these words — and Mrs Moore was ^a single witness. 
Therefore, there is not legal evidence of the fact ; and, upon 
the whole, it is the opinion of my brothers and myself, that 
her evidence is not liable to any exceptions. You have 
heard a great deal of boats, and hawsers, and canals ; of putre- 
factions, and changes, and Appearances, and cases from books— 
but you are bound to believe the professional opinion of 
Dr Corkindale. (Med. Report, and Ev. of first witnesses.) 
The facts of 'the child having met a violent death by strangu- 
lation, or by drowning, and of its identity, are thus clearly 
proved. In approaching the question of a prisoner's guilt, it 
is in every case desirable to ascertain a motive. It is of- 
ten difficult, but here there are abundant facts to show how 
irksome this pannel felt under the repeated solicitaUons of the 
mother, and how he had evinced throughout a firm determi- 
nation to have nothing to do with her. You will observe, too, 
how greatly the expressions which he made use of on these oc- 
casions are at variance with his alleged mildness of disposition. 
(Evidence of his conduct.) You will next attend to his mode 
of accounting for the child. A declaration is good evidence 
against, but never for, a prisoner. I have frequently heard a 
great deal said of the hardship and impropriety of taking de- 
clarations, and using them as evidence, but my opinion is total- 
ly difiPerent; and lately I happened to fall upon a pretty old au- 
thority for an analogous mode of discovering the guilt of sus- 
pected criminals. In the second speech of Cicero against Ca- 
tiline, the skilful use made of certain letters written by Cethe- 
gus and his associates is minutely described, and every step 
seems to have been taken with a foresight and accuracy which 
would have done credit to any magistrate of the present time. * 

i* The passage alluded to wQl be found at the oommeocement of the Third 
Oration, where, after detailing the means by which he had obtained posaeasion of the 
correspondence of Lentulus and Ceth^^a with Catiline and the Allobroges, CSceio 
describes to the people the effect which the unexpected production of the doeii- 
inents in the Senate had just had upon the conspirators :— •< Act ne longum sit, Qui- 
rites, tabellas proferri jussimus, quae a quoque dicebantur datae. Primum osten- 
dimus Cethego signum : cognorit. nos linum incidimus : legimus. £rat scriptum 
ipsius manu AUobrogum Senatui et populo, ' &c.— >Ora/. Hi, m L, CotiHnmn* 
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(His Lordship then proceeded to contrast the prisoner's 
deckrations with the other evidence, and, having gone 
through the whole, called the attention of the Jury to the 
evidence of what he said when apprehended.) * You will 
observe, that his apprehension took place on the lOthy 
the very day of the discovery; and therefore those words, 
^ that he was innocent, and that he did not drown the 
child ; ' and again, < that if they would let him go, he would 
find it in twentjr minutes, * are of^eat importance, because 
in so short a time he could not have heard of the discovery ; 
nor can any circumstance be more unfavourable than his in- 
ability to describe the beggar woman, imd the contradictory 
and discordant accounts he has given of her appearance. Having 
gone through the whole of the evidence, I have no intention 
to withhold that in regard to character. But you will com«* 
pare it with the .rest of his conduct, and his luiguage to the 
poor girl, and I am much afraid, that, in the absence of exculpa- 
tion, the evidence is conclusive. There is indeed the circumstance 
of his escape and return, and voluntary surrender. It is un- 
doubtedly of a ikvourable description ; but, on the other ban4f 
he stood fully committed by that time, and muist have known 
that most diligent search would be made for him/ 

Mentbith begged to state, that according to his notes, and' 
recollection of the evidence, the body was found on the morn- 
ing of the 9th, and that it was afler the body was disinterred 
on the 10th, and when the hue and cry must have been raised, 
that the pannel was apprehended. 

The Loan Justice Clerk. — ' Certainly it was so. Had 
been in error, md the Jury would understand that such was 
the fact* 

VercBe^ — ^Unanimoiisly find the pannel Giulty of the crime libelled, 
actor, or irt and part. Sentence — ^Death.* 

^^ " nth Nov. 1827. 

Diet called against George Skene Edwards (Aberdeen Circvit, 
September 18279 vid. Appendix.) No. 96. 

The objection taken to the verdict in arrest of judgment in ^"^j^^ 
this case, and certified to the High Court, was sustained with- Edwardi. 
out argument, the Lord Justice Clerk observing, that the _ 
objection did not raise the abstract question of the validity of a 
verdict so worded, and was decided solely on the distinction 
between the wording of the two verdicts. 

(Recommitted on a new warrant, to take his trial on another charge.) 
* Carried into execution at Glaigowy 12th December 1827. 

T 
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THEFT BY HOUtBBMAKtKO. 



Na 97. 

J. Craig. 

Theft sr 
HousbbekaK- 

INO. 



John Ciiaig» blacknnitli cliaiig;ed with theft, aggm^wted by being 
committed by houBebreaking ;— in so ftir asy time and place tibelled, he 
did enter a honae by means of falae keys, and did. steal a cheeae. Plead- 
ed Guilty— (Libel rastricted.) 

^Sentoice-— To be tcansported for aeyen yeaxa. 



No. fl6L 
J. Scott. 
Ttiimr 

HoUSRBftKAK- 
INO. 



For Pamiel— D. M'Nbtli. 

* Jambs Scott, chaii^ with theft, aggravated by being committed by 
honsebrealdng, and by his being haUte and repute a thief, and previoos- 
ly oonviGted of thefts— m ao for as, on 14th October 18^, he did 
enter the boose of John Whyte, NioolMNn Street, by meann of fake 
keys, and did steal a tdile-knife and fbrk.«»I1edkd Kot (hiky. 

[McNeill otgected to the documents llbelkd on as declara- 
tions emitted by the pannel. He neither declared any things 
nor emitted any statement. It appeared from these documents, 
that he remained silent. 

LoBD AnvocATx.^*' He declared that he was 31 years of 
agCf and that is a declaration. 

M^NBitL.*— ^ That applies only to part of what b called the 
first declaration. The remainder of that paper is a mere atate- 
ment that he remained silent when certain questions were put 
But I direct my objection to what b called the second dedara- 
tion« From that paper, it appears that the pannel never ut- 
tered a syllable ; that he remained silent throughout, and did 
not subscribe. The record of this transaction is followed by a 
curious docquet, bearing, that the fibove declaration was freely 
and voluntarily emitted by the pannel of a certain date. That 
is a false description of the paper, and it cannot be produced 
under that description. * 

LoBD Justice Clerk. — * The record of every sort of I^ 
proceeding of this kind, regularly conducted by the Sherifi^ 
must be held produceable, if the document is in itself consist- 
ent with established forms, and gives a true account of what 
was( done. — (Objection repelled.) 

Thomaa Whyte was called. 
[McNeill, for the pannel, objected to receiving Tbotaias 
Whyte as a witness, that the execution of citation against hkn 
as a witness was invalid, and false, inasmuch as one of the sub- 
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scribing witnesses thereto was not, dejbeio^ present at ibe pre* 
mises. It was necessary that the diligence for citing witnesses 
should be executed by the officer in presence of two witnesses^ 
and that an execution shoald be returned attested by the 9ub- 
scription of the officer, and of the two witnesses, as witnesses 
present to the facts set forth in the execution. Accordingly, 
pannels had always been entided to object either to the warant 
on which the citation of the witnesses took place, or to the exe« 
cution thereof, and to state every objection which the witness 
could have stated against the citation or execution. Statute 
1686. c. 4. Hume, vol iL p. S5S— 366. Burnet, p. 451. Tait 
cm Evidence, page 9. argument for the Crown in the case of 
Pearson, 16th Feb^ 1821. M'Laughlan and M*Iver, 14th Sept. 
1819. Warden, March 1819, where an execution was cast be- 
cause the last letters of the name of one of the instrumentary wit- 
nesses was written on an erasure. An execution is therefore bad 
if it does not state that any witnesses were present, or who they 
were ; or if the witnesses who were present do not subscribe. 
Donv. Moir, 25th Jan. 171 1 Fountainhall — ^and authorities above 
cited. Still more, if the witnesses who subscribe were de fado 
not present, and the execution therefore false. Act of Sederunt, 
88th June 1704. Tod v. Tod 1826. Improbation may and 
must be proponed tnMmUr^ against a messenger's execution, 
M^Kenziei;. InhabttaDts cif Burntisland, 21st Nov. 1712. Mor. 
0770. He now offered to {Mrove by Whyte himself, by bis ser- 
vant who admitted the officer to the house, and by the officer 
himself, that the officer was attended by only one witness, and 
therefore, diat the other witness was not present to see the ci- 
tation which is said to have be^ personally given. He could 
not call the instrumentaly witnesses themselves, because die 
designation was so vague, (residenters int Edinbnrgh) that he 
could not find them, and because he was not bound to rest on 
the evidence of such interested witnesses. 

Lord Oiluss.— * If the execution is regular, and accompa- 
nied by the appearance of the witness, that should be held suf- 
ficient. The Public Prosecutor is taken by surprise^ and may 
not have it in his power on the instant to bring witnesses to 
disprove the allegation. 

Loan PiTMiLLY.^It would be defeating the criminal justice 
of the country, and opening a wide door to perjury, to sustain 
this objection. If notice had been given to the Prosecutor, it 
would have been different. 

M^Nbol,-— I was not bound to give notice, and it was not 

T 2 



28 THEFT BY HOVSXBKEAKfNG. 

my interest to do so, I was entitled to hold that, not being re- 
gularly cited, the witness would not appear.— r( Objection Re- 
pelled.)' 

The trial then proceeded^ and Whjfie and his servant having 
been examined, die prisoner retracted his plea, and pleaded 
guilty.«-*( Libel restricted.) 

Verdict — Gailty in terms of his conkmioa^Senience* — ^To be trans- 
ported for fourteen yean. 



. ' • 



Sd Decmber 1827. 



For the Puinel— W^tSH* 
No. 09. 



Robert Duncan, writer, charged with assanlt, aggravated byheing 
RobcrtDuncMi. comnittted on a magistrate on account of a judgment he had given, and 
■ more especially still by his havjng conceived previous ill-wiU and mafica 

jHoOTBAn^ on that account > — ^in so far ais, Mr John Smith, merchant, then one of 
the Old Bailies of Edinbuigh, and, as such, a Judge in the Police Court, 
having, on 1S7th July 1827, sentenced the vaid Rob^ Duncan to be 
lionfined in B^dewell for 30 days, * for being an idle and disorderiy 
character, and for being drunk, disorderiy, and using profime and in^ 
proper language, to the Interruptioa and 'injury of the public in Qneoi 
Street on the evening of 26A July last s '— and the said Robert Dnnctt 
having Aereafter conceived malice and iH-will agaiaat the said. John 
Smith, did, on SOA Augnt 1827, withioi or at the door e( the shop ia 
Cew^ate then oocopiedby the said John Smith, attack and assault Um, 
he being a m a g ial ia te (aa above); aad cBd strike him a severe Mow on 
the obeek with his fist ; and did ase abusive and thrsatenmg laqgnag^ 
and was only prevented from farther aaBaolting him by the interference 
of the bystaadenu' 

Pleaded Gniltyi but not accompanied with the aggrava^n of previoos 
iU-wUL 

Ferafae^— Guilty, in terms of his confession. 

Welsh in mitigation stated, that it was a simple assault, 
and not aggravated by being committed in the face of judg- 
ment In his declaration he stated that he had been in drink ; 
and, without pleading that in extenuation of his oilfence, begged 
to call the attention of the Court to the &ct of his having been 
at one time a respectable practitioner before the Court, but 
reduced by unfortunate circumstances to extreme poverty and 
want. His mind had in consequence got irritated and unset- 
tled — he had incurred the habit of drinking— ^and for a slight 
offence, having been vL^itcd with what he must say did appear 
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bad been visited with what he must say did appear a very harsh 
measure of punishmenti It had affected him much ; and he had, 
after being discharged from Bridewell, been in a state of the 
utmost excitement. He had now pleaded guilty, and had been 
in jail during three months. 

The Lord Advocate stated, that the object of the prosecu- 
tion was to protect magistrates in the discharge of their duties, 
and it was not his intention to press for any severe punish- 
ment. 

Loan Gillies observed, that this was a crime of a most grave 
and serious nature, and even in this case he would feel bound 
to propose transportation ; but happily it was a crime of rare 
occurrence (he believed unprecedented) in this country, and he 
would not propose a higher punishment than imprisonment in 
jail. 

jSewfeiKW— 'To be imprisoned in the Jail of Edinburgh for six jcalendar 
^nonths, and lo be debarred from all intoxicating liquors. 



Dec. lOth 1827. 

For the Pannels-i-D. McNeill. 
Charles M'Mahon and Margaret M'Mahon charged with Naioa 
murder ; as also with robbery ; as ako with theft ; as also with reset q^ M«Mahon 
of theft ; or one or other, Dec : In so Hir as, upon Sd July 1827, they and M. M«Ma. 
did, ia a field 0Bl the ftvm of Lochand, occofMed by Thomas Oliter, in ^^ 



the parish of South Leitb, and county of Bdinbnrgh, or in the Ticimty MraDik, Roa- 
thereof, or at some other place to the Prosecator unknown, attadc the 'yo^Ram 7r 
DOW deceased Alexander Phillips, dealer ia furs, then or lately residing Tunn. 
in the house of James Bishop, labourer, North Richmond- Street, Edin- 
burgh ; and having overpowered said Alexander Phillips, did strangle 
him, by sqaeesing his throat with their hands, or in some other way 
unknown. (2.) Likeas, tim§ and place above lUfcUed, they did attack 
the said Alexander Phillips, and did rob him of a green silk shawl, a 
silver snuff-box,' a brown leather purse with steel clasp, a silver watch, 
* Angus, Aberdeen, 5397, ' a silver watch, * D. Burton, London, 14,862, ' 
a watch, outer case gold, and inner one silver gilt, * John Barron, Aber- 
deen, 19,946 ; ' as also, 40^ in bankers' notes, and gold and silver mo- 
ney. Orothenwise, they did, time and piace above HheUedy steal from 
the person of the said Phillips the said green silk shawl, silver snufr 
box, &C. Or otherwise, the said green silk shawl, sflver snuffbox, ke* 
having been, dme and place above libriled, stolen by some other peneii 
or persons unknown, they (the pannels aforesaid) did, time above hi 
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led, within the hoase at CoalhiU, Ldth, Aen oecspted by them, or 
within the honse in Flesbmuicel Close, High- Street, Edinbor^, then 
occupied by them, reset and reGei?e the eud stolen articles, well know- 
ing them to have been stolen* 
Pleaded Not Guilty. 

McNeill objected, That the locua delicti was too vaguely de- 
scribed, and that the Prosecutor had taken a latitude quite un- 
precedented. In the case of Monro, tried before my Lord 
Pitmilly at the Glasgow Circuit, 18th September 1822, for the 
crime of sheepstealing, the theft was libelled as committed 
* from a field on the east side of the road that leads from St 
George-Street, within the royalty of Glasgow, to Blackquarrj;' 
and an objection taken to the relevancy of the indictment, on 
the ground of this not being a sufficient specification of the 
place, was sustained. So that, even if it had stopped at ' in 
a field on the farm of Lochcnd^ ' in the present case, he would 
have been entitled to object; but he did not intend to do so— 
he would not object even to the ^ or in the vicinity thereof \ * 
but when he came to the expression, * or at some Gther place to 
the Prosecutor unknown^ ' he felt that it was his duty to make a 
stand, and to resist the assumption of a latitude which, except 
*n cases of forgery, was unheard of in our law.— There was 
also the case of Buchanan, Perth, 20th April 1824. 

The Lord Advocate was unwilling to have an express judg- 
ment on this objection, but would consent that those words, ^ or 
at some other place to the Prosecutor unknoumf ' should be struck 
out of the indictment This being done, the trial proceeded. 

Moses Henry Leisenheim* 

McNeill objected to this witness on the ground of agency. 
— He was called in, and being examined in ihitialibus — ' Was 
acquainted with Solomon, the father of the deceased Phillips. 
— ;Last summer endeavoured to ascertain how the son came by 
his death. — Made investigation, and gave information to the 
authorities. — Took a servant girl of his own to the house of 
•the prisoner, and directed her to give a signal to the Sheriff- 
officers. — The prisoners were then apprehended. — Did he go 
to the witness Tudhope ? No. * Did he go to any other woman 
on inquiries connected with this trial?' He did not; his wife 
did.' — Repelled. 

The witness then deponed, Thai in conaequenoe of informatioo, be 
went, on the 20th August hist, to the bouse of the prisoner in the Old 
Fleshmarket Close, and saw two gold watches, which he agreed to pur- 
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chase for ISL He returned next morning, at the hour which he hnd 
fixed, to bring payment, and receive • the watches, and having previous- 
ly given information, and procured the assistance of the Police, on a 
concerted signal being made, the officers entered. The room was 
searched, and from behind the grate was brought out a wet cloth, which 
was opened in witness's presence. He recognised fint the silver snuff- 
box of the deceased, and saw also gi»ld and silver watches, of which, 
however, he took no particular note, being anxious to inform the Jew's 
friends that the things were found. The witness did not identify any of 
the watches produced, as those which he had seen in luwsession of the 
prisoners on the preceding night and that morning. Bot he swore that 
he saw the female pannel, who had been washing near the fire-place, 
go to a press, and that just then he. saw something glittering in her hand, 
and cried out, ^ She has taken something out of the press, and dropped 
it into the tub. ' The officers took out a purse, and witness exclaimed, 
* You are the murderer of the Jew, for this is the Jew's purse. * Upon 
which the woman sat down, and grew as white as death. Witness was 
intimately acquainted with the deceased, and knew the purse well. The 
same now produced. 

The Officers of Police corroborated this evidence, and identified the 
three watches, the silver snuff-box, and the purse, produced, as those 
which they discovered in the house of the pannels on that occasion. 

PhiUp SohmoHf furrier and capmaker, residing with James Bishop, 
labourer. North Richmond- Street. 

Last saw his son in life on a Sunday night, and his dead body in the 
burying-ground on the Sunday immediately following the Monday on 
which he left the house. Identifies the silver snuff-box, and the purse, 
in which, the night before, he had seen his son have 50/. in gold. — 
(Shown the gilt watch with g<^d case.) — ^Knows it well ; and on the 
Wednesday or Thursday before his disappearance, had a quarrel with 
son for having bought it too dear. His son said, that it was from the 
prisoners he had bought tlie watch.^M*NaiLL here objected, that it 
was not competent to take what the deceased said before he received 
any injury. It did not come within the only exception which was- ad- 
mitted to the general rule as to hearsay evidence.— The Lord Justice- 
Clerk held that it was quite competent.)— Witness could not identify 
the other watches, his son changed his watches so frequently. By the 
chain of one of them — (McNeill objected, that as no chain was libel- 
led upon, this could not be allowed. — Lord Justice-Clerk. ' Cer- 
Uunly not ; it must not be taken down. ') — ^Witness's son had given the 
prisoner 6L, and two silver watches to boot, for the gilt watch, thinking 
it gold. On the Friday the deceased told him, that the person from 
whom he had bought it (witness could not be sure if he named him) 
was a watchman, and lived* near the Water of Leith. Witness never 
saw the prisoner. Asked him, * What led him to say that it was frqm 
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the prisoner bis mm hfiid bought the watcb? ' {Am.) On tbe Tlmndef 
they qaanreUedy sad on the Friday bis son told bin be was ginng to 
get it exchanged, he < Has he any oth^ reason for saying it was the 
prisoner than that he was a potioemany and lired by the Water of LmUi ? ' 
^ Can say nothing more about it. ' On the Friday^ when bis aoa csbm 
backi he sud, that he had seen the man, who had showed him a gold 
watch, and wanted l2Lto boot.— M'Nsiu. * WiU the Comt raeetTe 
as evidence what the fitther of the deceased sayn was said by his son to 
haye been a convenaticm of his With a man wbo^ as it now timed oat, 
was not the prisoner? ' — (L. J. C.) * Whether the identification is 
snffident, will be for consideratioii ; but, as part of the rst ^wsta» there 
can be no doubt that it is competent. It is too settled a point to admit 
of discossion. *) — Knew his son's body by the dress, which consisled ef 
a brown great coat, a black ▼dvet cap, and black under waistcoat. He 
was strong, healthy, of a reddish complexion, and about 37 yean of 
age. He told witness, that there was a ship building opposite the boose 
of the pemon from whom he had the watch* He told him, that the 
man had a wife and fiimily* He had 200L in bank notes, besidea 50L 
in gold, upon his person, on the Monday morning. 

Solomon FkOow^ stoneware merchant, Dock Street, Leith, knew 
the deceased intimately, and saw him between 3 and 4 j». m. of Monday 
2d July. He was in witness's house, 3, Dock Street^ Leith. He said 
he had particular business with a gentleman, and would perhaps return an 
hour or two later. He went away after taking some eggs, for which he 
had sent out. Witness had gone with him the week before to Pkvston* 
pans, on which occasion he (the deceased) had 90^!^, and the watch pro- 
duced, ^ John Barron, Aberdeen, 19,946. ' He had showed it to wttaees 
on the way out, and he now recognised it by ite appearance, and tbe pe- 
culiar shape of the knob. Also knew that he had paid 60^ to Gordon 
in part payment of stoneware, which he had purchased to ship for 
Dantadc. He got an acknowledgment, and retained the rest of the 
money, (this on Thursday 28th June), saying he might require it, aa he 
was going to Belfast on 2d July* The deceased was a strong healthy 
man. He wore black velvet pantaloons, brown great coat, and black 
waistcoat. Witness saw him buried, and saw the same clothes. {J. C) 
Deceased told witness that one case of the watch was gilt, and the other 
gold. He said he got it in barter for a silver watch, but he he did not 
say from whom. The deceased was quite sober. 

John Newman^ seaman, knew the deceased Philips, who once lodged 
with him. It was on a Monday or Tuesday that witness last saw hin^ 
and between 12 and 1 noon, in a public-house in Lrith, where they had 
a pot of beer. He told witness that ho had some crates of stoneware 
to send home to Dantaic, and asked him to endearonr to get a vossol, 
and ho would be there again a fortnight later. He mentioned that his 
fiither was come froas London. He had a anuff-bta and a pane. Wit- 
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aon HitntHiti^ the 8iraff*boz produoad, boft eodd not speak to the pune. 
Sav him ommt some torBrBigBe into the p«irw. Sew him put it inte 
hie left breeches pocket, which he then.bnttoiied. The poeket seemed 
quite full, hat witness did not know what it contained beddes the pane. 
Phillipe creased the Draw-bridge^ and thef parted theie. - Saw him the 
same day in Flatow's betereen 2 and 3 o'clock. Did not speak to Um. 
The deceased was qnite sober. Had no conTefsation aboot watches. 

Mw y an i IWdqw.or Tumtmtt, wi£B of James TumbnU, labourer, 
Haddctt's Land, Coalhill, Leith.~Knew both panaels by sight. They 
lodged there at VThitsuiiday last, when witness went— above the Tol- 
booth Wynd, near tho highest Dcaw^bridge. There is a ship bnilding 
as oome distanee on the c^poute side. Saw a Jew abont their boose 
opce'^enfy oaeew He appeared aboot 80 or S2 yean of age, and woio 
a i«ddish bnsl^ heard. It was some Ibne after WhitBimday, and befocie 
she heard of a Jew being ibond dead. * How long befors ? ' Two or 
three week% hat she coald not be sore* He was dressed in a brown 
snrtoot, blask coat and trowsen. He asked for the people i she cannot 
say by what name, as she did not then know their names. Knew whom 
he meant by his distinguishing them as belonging to the Edinbugh 
police. Witness directed him to them, bat did not observe if he en- 
tered. This was betwixt 11 and 12 of the forenoon, and towards even* 
ing, of the sameday, she saw the male prisoner and that individual going 
away together. They went together as fiir as the Draw-bridge. It 
might be betwixt 8 and 9 p. m* Thidcs this was in the fore part of a 
week, bat cannot fix the day nor the month. (CrosS'iaaaminedm) Did 
not eee him oome oat of M'Mahon's boose. There were 9 fiunilies in 
the etair. 

IsabeOa Pmlm^mm or Water$y wife of John Waters, seaman. Coal* 
hill, Leith. The two prisoners were in the same s^ with her. Saw 
a Jew go np their stair. He remained up aboot an boar. He came 
down— went some paces from the door«-*stood still— returned Msgareh- 
ed his pockets, and went np stairs again. He appeared in anger. He 
spoke in his own language. Hk appearance drew her attention. Hie 
prisoner and he went away together abont 8 j>. m. Thinks this was in 
Jnne^ bat cannot rscoUect what time of die month, nor of the week. It 
not long before she heard of a Jew being found dead. The Jew 
a hit complexioned man, reddish hair, rather young, and wore a 
lirown snrtouL (Cros^eaxnntned.) Cannot speak to weeks can 
hardly tell— only thinks it was in June. 

Jiamet Heymery porter to James Allan, wine*merchant, Timber-Bneh, 
LfOitb. Was sent to a garden for strawberries on the 7th July» and, tak« 
lag a short cut, by a fiDOtpatfa, through a field of oats, on the farm of 
Lochend, fonndihe body a of man lying aoress the path, his left aim below 
the body, and his right stretched oat. There was no appearance of any 
atmggie* His hat was lying about a yard off. There was some blood 
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•-^very little— on the inside of the hat, on one side. The footpeth wis 
very narrow, and the growing oata almoat coTorad it. Went for aiaisi- 
ance without tonchbg the body, 

Akacand&r Mmr^ day^pairol^ EdMutgh Polioe^ When witnesB ar- 
tired, two dozen of people were standing round, and the com was now 
considerably trampled. The body was lying on the face, with the right 
arm stretched out, and the hand turned up. The left arm was under the 
breast. The hat was about a yard off, among the com, and fiuther £rom 
the hedge. The body was in a state of decay. There was no appesr* 
ance of blood. There was a thick motstore below hu iace, and hia heard 
sticking to the ground, and partly separated from the fisce. Took a 
pocketbook from his breast pocket. Found, by certificates and lett«B 
addressed to him, which were in his pockets, that his name waa Ala- 
ander Phillips. There was no money in the pocketbook or pockets. 
The trowsers pockets were tnmed out. There was a silver watch in bis 
fob. The trowsers were black yelret ; the coat black, with tails. The 
body was claimed by an old man in Richmond Place, his fsther. 

fViUiam Brawny Fellow of the Royal College of Surgeons. Aloi^ 
with Mr Watson drew up a Report — (the following) :«-**' Edinburgh^ 
1th July 1827.— We hereby declare, on soul and conaoience, that we 
this day examined the body of Alexander Phillips, lying at the Police 
Office, and that, from the state of decay in which we found several parts 
of the body, we cannot say precisely what had been the cause of death ; 
but we did not find any marks of external injury or violence upon it. ' 
(Signed) ' William Brown, F. R. C. S. Alexander Watsoh, 
F. R. C. S.' — (^Examined.) — The neck and face were very much decayed, 
and both of a dark colour. ' Can he ascribe that colour to any particular 
cause ?* — (Ant.) * To decay.' («f. C)— * Would violence cause that ap- 
pearance?' — (An$.) ' It might have increased it, but could not hare 
caused it entirely. ' * Could he form any opinion of the time the body 
had been dead ?' — {Ans.) *• It might be a few days — ^the weather was 
very hot then. ' < How many days ? '.— (i4iu.) ' Could not say.' * Bat 
what do you means to specify by a few days ? ' — (^Ans») ^ Probably 
within a week. ' Witness examined the head and other cavities. The 
brain was so much decayed that he could not form an opinion what its 
appearance had been after death. There was no firacture. In so fta*a8 they 
could judge, the bowels, heart, and other viscera were sound. *• He might 
have been strangled for aught that you can say ? ' — {AnsS) * He might.* 
He was a stout man. (J, C) — ^ Must it have been a sudden deatli r* 
'-^(Ans.) *• I think so, as the limbs were plump and firm. ' — * I cannot 
swear that he died of violence. '• 

(CrosS'examineeL)-^* When yon say that for aught you know he 
might have been strangled, we-are to understand, ^f course, that for 
aught you can tell, he might not have been strangled ? ' — (Ans.) * Cer- 
tainly. ' < You cannot say whether he may not have died of ^N>plezy ? ' 
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— {AmJ) * I caimot. ' * B7 a raddea death, what do yon mean ? ' 

( Ans.} * That the man had not been Ul for a week or to. * 

Akacander WaUon^ Fellow of the Royal College of Snrgeons, Edin- 
buigh. The brain was in a fluid state when be examined it. The aknil 
was entire. The body had been dead a week. There were no disloca- 
tions or fractures.— (CroM^etamsntt^) — Conld not tell whether he had 
not died of apoplexy. Inferred from the aj^pearance of the body that he 
had not been bed-rid. 

The declarations were read. The prisoners denied all knowledge of 
the silver snuff-box, leather purse. Alleged they had bought the gold 
watch from a packman. Admitted haying seen a Jew in their house 
w-tally with black hair, selling fnr>eapS| ftc 

The Lord Advocatk addressed the Court and Jury. He 
said that there were the strongest grounds of suspicion that 
the deceased had lost his life by unfair means. There was 
pregnant suspicion of a murder having been committed, and 
by the pannels at the Bar. But from the medical evidence, he 
felt that it was too narrow a case to demand a verdict of mur- 
der against them, as what formed the first inquiry in every case 
of this kind, the cause of death, was lefl in uncertainty. He 
was sorry to say, that the same uncertainty applied to the 
other charges, and that he was not warranted in demanding a 
verdict. 

The Lord Justice Clerk said, that the Court entirely ap- 
proved of the course which, with his usual candour and justice, 
had been followed by his Lordship. It was now the duty of 
the Jury to return a verdict of Not Proven. 

The Jury appeared to hesitate, and were deliberating in the 
box, when they were informed by the presiding Judge, that 
after what had passed, they conld not touch a hair of the pri- 
soner's bead without hearing pannel's Counsel and the Court* 

Y^nelR!^-«Not Ptoven— — iSbifeiMe— ^Assoilzie and dismiss. 



The same pannels were forthwith put upon their trial on another in- 
dictment, charging them with three acts of theft, or reset of theft, during 
June, August, and November 1826, in the manner set forth in the in- 
dictment. The articles were enumerated in inventories annexed, and 
consisted chiefly of watches, jewellery, and female dress, &c. They 
pleaded guilty of the two first acts of reset, as libelled ; and being found 
goilty in terms of their confession, received sentence of transportation 
for fourteen years. 
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17A Dms. 1827. 

For H- M'MiUan — ^Leslie Mblvili.b.— For E^pkama Lmmsm « 

M^MiUan — Milnc* 
I 
No. 101. Hugh McMillan and Euphxmia Lawson, or McMillan, dm^ 
fj M« Mqu« ed with murder ; and under the 6. Geo. IV. ca|i. 126, by which h is 
*°^. inter alia enacted, * That if any peroon in Scothad ahaDy from and after 
or lUJ^ the firat day of July (1825), wilfidly, maliaouly, and mdawWly, tbiw | 

' at, or otherwise apply to any of hia Majenty'a aobjecti^ a9y vi]|dHine 

acid, or other corrodve anbetance, calculated, by external application, to 



bom, or injure the hnman frame, with intent in ao doin^ or by meu^ 
tberoof, to murder or maim, or diefignre or disable, aoch Us Migerty'f 
anbject or subjects ; and when, in consequence of snch add or other sub- 
stance being so wilfally, maliciously, and unlawfully thrown or applied^ 
with intent as aforesaid, any of his Majesty's subjecta aball be mauned, 
disfigured, or disabled, or receive other grieyons bodily harm, sndi per- 
son being thereof lawfully convicted, shall be held to be guilty of a ca- 
pital crime, and shall receive sentence of death accordingly,' — m wfar 
aSf upon Wednesday, 17th October 1827, they did, upon the stait lead- 
ing to their own house, in High Street, and also to the house of the de- 
ceased Archibald Campbell, painter, and teacher of dancing, wickedly, 
&C. throw upon the head, face, and other parts of the body d the sud 
Archibald Campbell, a quantity of sulphuric acid, or other corrosive cr 
burning substance unknown, which inflamed and burned him in a vio- 
lent degree ; and he having been immediately taken to the Infirmary of 
Edinburgh, he there languished from better to worse, and died upon 30th 
October 1827, in consequence of the injuries thus sustained, and wn 
thereby murdered by them ; or oiUiermse (on the statutory charge), tisM 
and place foresaid, the said Hugh M<Milhm and Eupbemia M'MiUaii, or 
Lawaon, did throw a quantity of sulphuric acid, or other oonmlfw aab- 
stance (as above<»narrated),.with intent, in ao doing, to murder, or maim, 
or dwfigure the said Archibald Campbell ; and in conaequenoe whereof, 
bis fiice, bead, and the other parts of his body, were burnt and disfigured, 
and his left eye severely injured ; and he did also, in eonaequenc^ re- 
ceive other grievous bodily injury. Pleaded Not Guilty. 

Case for the Prosecutiok* 

Adam Hunter ^ physician and suigeon, Abercromby Place. 
(The other medical witnesses were ordered to withdraw.) 
Witness (one of the surgeons of the Infirmary) saw the deeeased 
Campbell in the Infirmary at 12 o'clock noon of IBth October, and ma- 
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dbisiood tbst be had hma broogli^ in at 3 o'clock of that momisg. Ho 
died on (he morning of the 30tb« With Mr Nesbitt vritaesa dravr up a 
Beport (the foUowiog) : * Jto^ If^firmarif, Nitvmber % 1827.^Affehi- 
b«ld Canpbell, i^d 26, waa adioitted into the Royal lofirmatjr at 2 
oVIock oa the moroiDg of 18th October, coiapkvui^ of ?er]f laTere pMii 
mnd bamiiig heat of the left side of the face aad eye. Oo eiLgminattoiit 
the skin oa tbia side of the fiice waa fouad to be partially removed* and 
tbe whole preaented a white diaorganized appeanuee. The eyellda oC 
both atdea were mach iaflaned* awoHen, and Tery paiofuU and tbe left 
eye aeemod to be deeply iiiTolved in the oiaehief ; that of tbe oppoaito 
aide waa uninjmod* The skin of tbe inside of tbe Ups was wUte and 
«wolleD» presenting appearaacea omilar to thoso obserrod on the face. 
On the back of, and between the flngera of the left hand, tbe skin waa 
excoriated, aa if sQwe acrid flaid had passed ov^er it in streams* 

^ The history he gave of bis cape was, that whilst astending some dadc 
atairs at 12 o'clock of the preceding night, he waa assaulted by a person, 
or persons, who threw a liquid, which be said was tbe oil of yitriol, into 
liis face, and which gave rise to the appeaianoes abore described* 

' On bis adminion into the Infirmary he waa pot to bed, and suitable 
^»plications were made to the iiynied parts, from which he obtained 
mach relief ; but aa he complained of much pain of the eye and se» 
-vera headac h , at tbe hour of viait, be waa ordered to be blooded. Tbe 
beadach and pain continuing on the lOth* although in a leaser degree, 
be was again ordered to he blooded, and from it darired perfect rriief to 
bia safferings, and tbe local ii^uries appeared aa well as could be expect* 
ed« On the night of the 22d October, howeyer, be had a shiveriBg fit, 
and in the morning compkuned of soFere pain at the bead of the arm 
where be had been bled* Tbe orifice of the wound, and parts imme* 
diately contiguous to it, exhibited nuvka of acute inflammation ; general 
swelling of the arm came on, and progressively increased duiing the 
three following days, with severe febrile symptoms, difficulty of breath* 
ing, and a tendency to delirium during the night. Under the treatment 
adopted to check the prograsa of this aflibction, hb strength gave way, 
and he died exhanated on the moiniog of the SOth October hnt. 

* We hereby declare, on soul and conscienee, that we believe that 
Archibald Campbell's death waa caused by the infiammatimi of the arm ud 
accompanying fever, originating from the wound made during the opeiar 
tioii of blood-letting. (Signed) Adam Huntbb, Suigeon, Royal In- 
firmary* — PxAftCC &. NaaniTT, Hous^'Snrgeon.' Witness waa presact 
with Dr Cullen at the inspection of the body, when a Report waa drawn 
up (aa follows) : ' On Wednesday the Sist October, we in^wcted the 
body of Archibald Campbell, whp died ip the Rqyal Infirmary on the 
morning of the SOth* The right aim was careftUly examined and an- 
tomiaed. We fimnd the vein, fiom which be bad been hloeded, vary 
higUy inflamed at the womded p(ir^ at tbe bend (tf iba acta* Fromtbia 
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point the mflamination had extended upwards to the great webm %ii the 
arm and thoulder, and downwards to the small veioe of the fore-ann. 
These yessels were almost filled with pmnleat matter, and partly oUi* 
terated. The great yeins at the npper part of the chest, and the cavi^ 
at the right part of the heart, were natnral.' There was a small quantity 
of semm in the cavity of the membrane which invests the heart, but this 
organ itself was sound. The membrane which coven the longs and ribs, 
called the pleura, was inflamed, and covered at the back part with the 
Qsoal product of inflammation. Sero-pnmlent flatd was fonnd in both 
cavities of the pleora. Both longs, when cot into, were foond very high- 
ly inflamed, and particularly in the upper and lower lobes. The left eye 
had its ant«ior part entirely destroyed. Some of the humours had 
escaped, and the whole organ was disorganifeed, and absolutely incapa^ 
ble of recovery. Water w&s found in moderate quantity on the surface, 
in the cavities, and at the base of the brain. The organ itself was na- 
tural. No other morbid appearance was any whtte observed- 

* Upon the whole, we are of opinion, upon soul and conscience, diat 
Archibald Campbell died of inflammation of the veins of the right arm, 
and of inflammation of the lungs. The former caused, according to the 
best of our judgment, by the wound of the vein in bleeding. (Signed) 
Adam Huntkr, Surgeon, Royal Infirmary. — ^William Cullen, M. D. 
Suigeon, Royal Infirmary. Dated 2d November 1827.* 

(Examinaiian.) — His impression was, that the above-described in- 
flammation of the lungs was connected with that of the arm. The 
bleeding was considered a necessary operation, to check the incipient 
inflammation of the brain, indicated by the appearance of the injured 
eye. The inflammation of the arm was in no manner connected with 
the injury done to the head, or to the eye and its membranes. (./. (7.) 
* Had the inflammation of the arm reference to the state of the parent's 
body ? ' (Ans.) Either that, or the state of the air of the house. It 
was an evil to which all lai^ establishments were subject ; and the same 
thing happened a few weeks before. 

{Cross-examined by Milnb.) — < Did the inflammation of the arm arise 
from the nature of the wound or incision ? ' Was not aware, as he was 
not present. It was done by the regular dressers of the house. * Might 
it have arisen from the use of an undean lancet ? ' Certainly it might. 
(«/. C) The countenance was materially disfigured by the injury. The 
eye could not have been restored. 

Pearce Rogers Nestntt^ physician and «uigeon> residing in die Infir- 
mary, Edinburgh. 

The evidence of this witness, in so far as he was examined, 
coincided with that of Dr Hunter. 

Robert CkrisHson^ physician, Northumberland Street. 

Made some experiments on some clothes, and, with Dr Turner, drew 
up a Report (the following). * Edmbwrgh^ Sl<^ October^ 1827.— We 
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hereby cerltfy* that we roceiyed yestenkfy from AiGhihald Scott, Esq., 
Procuiator^fiflcal, Berenl fragments of variona articles of dress, on which 
sulphuric add was supposed to have be^n thrown. They bore loarks of 
disooloiation and corrosion, like those which are usually produced by 
that add ; and, on subjecting them to chemical analysis, we haye satis- 
6ed oufselTes that a considerable quantity of it still exists in them. 

* A portion of the front and rim of a hat was cut into small fragments, 
and boiled in distilled water. The fluid procured by filtration had a 
yeHowish colour, was acid to the taste, reddened strongly litmus paper, 
and, after the addition of nitric acid, gare a copious white predpitate, 
with adtate of baryta. This predpitate was then heated with a little 
charcoal, and subsequently treated with diluted muriatic acid ;— upon 
which, fumes were emitted that had the odour of sulphuretted hydro- 
gen, and blackened acetate of lead. A portion of the hat, which had 
not been corroded or discoloured, was then subjected to the same pro*' 
cess, but gaye hardly a trace of sulphuric add. We haye likewise ex- 
amined, by the same processes, a portion of a black stock, and haye pro- 

• 

cured results precisely similar to those obtained with the corroded p<Nr- 
tion of the hat. We haye further examined a portion of a sleeye of a 
coat. In this, too, the presence of the acid was indicated by the same 
tests, while none could be detected in a part of the coat which was not 
corroded or discoloured. In the coat, the add existed in smaller quan- 
tity ; but in the hat and stock there was an abundance of it. (Signed) 
R. Chaistison, M. D., Prof, of Med. Jur. and PoL — Edwaad Tur- 
nbr, M. D., Lecturer on Chemistry. ' 

(ExaminaHon,) — ^The hat was corroded quite through at one place ; 
and, from the appearance of the clothes, especially of the hat and stock, 
it was eyident that a considerable quantity of the acid must haye been 
used, and in a highly concentrated state. 

The deposition of the deefsased was then read (in substance as fcl" 
lows). < In presence of. George Tait, Esq. Sheriff-substitute of Edin- 
burghshire, compeared Archibald Campbell, &c. Depones, That he has 
known the prisoner, Hugh McMillan, about fourteen or fifteen years, 
and they haye occasionally latterly bad differences. He has bad differ- 
ences abo with M'Millan*s wife ; and, in consequence of some disorder- 
ly conduct of her's on the night of Monday the 15th current, she was 
taken to the Police Court, and laid under caution. In the course of 
Tuesday afternoon, he met M'Millan yery drunk in the stair, and be 

damned deponent for a , and said he would do for him that night. 

Deponent told him to be quictt, or he would take another way with him, 
upon which M'Millan immediately knocked him down. Upon that oc- 
casion, and upon the Monday and Tuesday nights, McMillan said that 
he wodld wash his hands in the deponent's heart s blood. Depones, 
That on the night of Wednesday, about 12 o'clock, and when he got 
within three or four steps from the kmding-place, he saw McMillan s 
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door opaii, aod a light flaik out from it, ts if finmi a fire or oandlei ud 
he iaw the hand md am and aho«ldar of a pacaen between the deor 
and the lintel, and theie waa a jug of aoase kia^ in the puaea'a hand, 
aod the eontent^ of the jng weie immediately thrown at him, and £rit 
IHce water ponring down the 1^ oide of his free* The door waa imnie< 
diately eloeed, and he cannot iay whether it waa a BMn or a woman, 
hat he rather thinks that the person had on a bine gown and a white cap, 
and, npon the whole, rather thought at the tune that it was a woman. 
He is certain that there waa only one peraoo, and nothing was said on 
either side* (Then aa to the natwe of the htjory). It was on the left 
side he was bnmt, although M^Millap a doer was on the right, beoanse, 
whenerer he saw the doer open, he tamed to the Hght to ge doam, b^ 
ing epprehensire of McMillan coming eat td stiike hinu Depones, that 
be hopes to reeoyer. M^MiUan's wife^ as well as her hnsband, ofka 
threatened deponent, aai) said that aha wonld dip her bands in his heart's 
Meed ; and, in particalarf she did so in the conne of the Taeaday. * 

TTie prindpal fa£i» sufom to by ike wUmsses examinei for the 
prosecution, were briefi^ these. 

The honse occupied by the deceased and his family waa on the fifth 
floor of a tenement in the High Street, and diat of the pennora on the 
right side of a common passage leading to iu Late on Wednesday 
night (17th October), the wife of the deceased and her father, while 
waiting his return, were alarmed by load cries from the stair* He was 
foand two or three steps from the top, before the pannd's doer, leaning 
against a window, and, on being bronght into the boose, gave an ac- 
count of what had taken place, similar to that of his deposition. 

The female pannel, it appeared from the endeaee of a girl who hap- 
pened to be in their honse, had gone out that Wednesday night, in her 
husband's absence, with a jug, in which they generally kept shoe^bladc- 
ing, and returned carrying the jug covered with a piece of flannel. . She 
pnt it under the bed, warned her son (a child) not to toncb it, and soon 
after put him to bed* The male pannel retnrned to the house before the 
girl left it, but she heard no conversation between them. When the 
alarm waa afterwards given, and search was made, the two pannela were 
found undressed, standing in the kitfdien, which was lighted by the fire. 
Drops of vitriol were traced from the centre of their door to the top of 
the stair, where Campbell s cloak was found ; and the fragments of a 
jug, of a pattern similar to the one described, wera faond, wet with a 
sour burning liquid, ascertained to be vitriol, lying* in the close, directly 
under the window of that room or kitchen. There were no other per- 
sons in their house. 

It appeared farther, that the female pannel had called, between 9 and 
10 of that night, for a Mrs M*Nab, residmg in the same stair^ and that, 
among other things, she said that she was waiting until her hesbaad 
should go to bed, as she thought he jalonsed (suspeoled^ something. 
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She alto repeatedly aaidi ' ihaS ehe wmild be revenged on CaaBpMl'e 
cloak, and aaked if she (M» M^Nab) hnw wi»l would bim dotfiiBB ? 
^•if vitiiol woald do to ? To wfaidb that witnees replied^ thai she bad 
heard it would bem eteeL On the Monday (before she wHs takto to 
the Police Office), the bad md to the same woman, * diat she wonM 
be revenged on the dancing ' a doak, and would dip her hands in 

hie heart s blood, or she would be damned for it. 

In the cross-examination of Campbeirs widow, it came out that, on 
the Monday eyening, the male pannel came to their house, and, in the 
course of some conyersation, said to her husband, * Yon ken weel 
eneugh she's daft-i-what need yon mind her ? '— adding^-* Campbdly 
yon had better let her alone, or shell have her revenge of you. ' They 
had a dram together on that occasion. Various witnesses corroborated 
the evidence of the deceased, as to the atrocious expressions used by both 
pannels. ' 

For the defence, Mr Aitchison, painter. Hart Street, was called, and 
gave McMillan, who bad worked for him, a good character, as an mof- 
fensive person. He had never heard of his having any quarrel with the 
other workmen. 

The Lord AdYocATS addressed the Jury. His Lordship 
coninienced, by observing that^ under the circmnstajices of 
bleeding being the proper remedy^ it might be a nice question 
of law, whether, as death ensued, the act charged in the in* 
dictment did not amount to murder. But he would pass from 
that, and rest on the statutory charge. His Lordship then 
proceeded to state, that the dause of the act, on Which the 
second charge was founded, had been introduced by him into 
Parliament, to meet a species of crime, of which instances oc- 
curred in the manufacturing towns of the West of Scotland, 
when combinations were first entered into by the weavers of 
those districts. This was the first case which had come to 
trial under that law ; and, however it might be dealt with in 
another quarter, it was not a case in which he intended to 
restrict the libel, although that power was reserved to him in 
the body of the act. The crime was one, the commission of 
which inferred such black and inhuman malice«^so deliberate a 
waiting and watching for an opportunity*««was at once so 
cowardly and so cruel — so dangerous, because so easily perpe* 
trated, and so difficult of detection-^-that he had felt it to be his 
imperative duty at the time to bring this bill into Parliament* 
His Lordship went over the hieads of the evidence, and argued 
that the Injuid must have been thrown by one of the two pan- 
nels* But against the male prisoner there was no direct evi- 



294 MURDER. 

dence, neither was there any proof of accession. The whole 
evidence bore directly against the female. She obtained the 
article, and every thing went to fix upon her the guilt of having 
used it. The sole question therefore was, * With what intent?' 
Was it purely accidental, or was it done with intent, if not to 
murder, at least to maim, disfigure, and disable ? The act it- 
self was sufficient evidence of the animus. 

MiLME, for the female pannel, addressed the Jury, and, ad- 
mitting that the sulphuric acid was thrown by her, argued, that 
there was no evidence of its being done with the intent libelled. 
The law laid down, that certain acts did indicate intention ; and 
that, in such injuries, the nature of the instrument employed 
was a most material circumstance, (Burnet, page 6.) The use 
of a lethal weapon, although death should not ensue, inferred 
highly malicious intent ; and while it was certainly laid down, 
that the instrument, whatever it might be, was held to be a le- 
thal instrument if death followed, here the Jury would recol* 
lect, that death, in the legal sense, did not follow. There was 
great reason to doubt, whether the woman knew to the full ex* 
tent the nature and effects of the liquid ; but even granting diat 
she did,' he would still maintain, that, from the whole tenor of 
her expressions, her intent was merely to injure the cloak. This 
supposition, the most natural, and the most consistent with the 
proof, was strengthened by one important fact The deceased 
had turned, and gone down several steps of the stair, when 
the liquid was thrown, so that it must have been aimed at, 
and would have reached a lower part of his body, if he had 
remained where the woman certainly believed him to be. That 
jt fell on his face, was, from the same reason, rather favourable 
than otherwise. Some of the expressions sworn to were of a 
different character ; but, among persons of that class, language, 
of the most violent and outrageous kind, was every day used 
without being followed by those acts of which it might seem the 
inevitable and immediate precursor. The male prisoner had 
used the same or worse expressions, without any malicious in- 
tent (as they were now bound to presume), and therefore, those 
used by the woman were at least not inconsistent with inno- 
cence. 

The Lord Justice Clerk charged the Jury, and warned 
them to throw all admissions out of view, and to look to, the 
evidence alone. Having gone through it, his Lordship con- 
cluded by saying, that he never wished to disguise his opinion 
in any case, and that, in this case, he thought that it was 
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their duty to find the female pannel guilty of the statutory 
charge as libelled. 

Verdict — Find the pannel, Euphemia Liawson, Gnilty of the Second 
Charge as libelled. Find the other pannel Not Gntlty. 

Sentence — Death. • 



I9tk Beeember 1827. 

Suspension — Sentence of Ac Judge-AdmirdL — (See App. No. 3.) 

For the Siupendery Cockburn— A. McNeill- 

There were two grounds of suspension :-— 154 That no sen- 
tence ought to have followed on the general verdict of ^ guilty.' 
Because the only way in which the import of such a verdict, 
which by itself signified nothing, could be found out, was by 
applying it to the libel. The verdict, if it meant any thing, 
must mean guilty in the very terms charged ; and consequently, 
in this case, it was to be interpreted, ^ guilty of the crimes li- 
belled, or of one or other of them ; ' for so it was expressly 
charged in two places. 2d^ That he was illegally sentenced to 
find caution to behave in a careful, correct, and legal manner. 
^ The Lord Justice Gerk and Lords Commissioners of Justi- 
ciary having conside^ed the foregoing bill of suspension and li- 
beration, and heard parties, Ordain the words, ^^ careful, cor- 
rect, and legal, " in that part of the sentence which regards the 
complainer's finding caution, to be struck out as unnecessary ; 
and quoad uUra^ refuse the bill. ' 



James Dewir. 



lik January 1828. 

For the Pannel-^-CocKBURM— D. M'Nkill. 

Jamrs Dbwar, iron-foiuider» now or lately rending at Silverfield, N<k 10& 
Yardheadfly Leith, near the north-east end of the Bonnington road, in 
the parish of Sonth Leith, and county of Edinburgh, chai^ged with reset 
of ^eft ; — in 00 far aa a large quantity of pig-iron, weighing six tons or ^'** ^' 
thereby, the property of, or in the kwfkd poMeasion of William Waddel, 
writer to the signet, Edinbnrgfa ; George Comb, writer to the signet, 
E^nbnigfa ; James Reoch, merchant in Leith, and others, partners of 
the Shotts Iron Company, or of John Bahrd, manageir of said company, 
residing at the Shotts iron-works, ftc. baring at Tariona timea, in the 
montha of April, May, Jane, July, Angost, and September 1827, been 

* CommttCcd to tnuiBportation. 
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Stolen by aome peraon or j^noim iiiikfi6Wny Itioiti tbe foresaid SiiottB 
iron-worksy or from the Shotts Calton Foondry in Bdhiliiiigh» or from 
carts on the road from the said tron-worksy In the parish of Shotts, or 
from some other-place to the Prosecutor unknown, within the coontiea 
of Lanark, Edinburgh, or Linlithgow ; — ^he, the said James Dewar, did, 
time or times aforesaid, within the premises occupied by him as a foun- 
dry, situated at SUverfidd^ Yardheads aforetaid^ reset and receive the 
said pig^iroili or part thereof, well knowing the same to hare been stolen. 
—Pleaded Not Guilty. 

The case for the prosecution rested chiefly on the evidence of Potter 
and MUcMlf then carters in the service of the Shotts Iron Company, 
who swore that they stole the iroui and sold it at an under price to the 
prisoner as Shotts* irotii which they had kept off their loads. They de- 
scribed their first interview with him, when there were no others pr»> 
sent, and swore he offered them SL per ton for it, (the regnkr price 
being, by the evidence of the cleric to the Shotts Calton Foundry 6L 10s,), 
to wbicli they agreed. They swore that he directed them to break the 
bars or pigs into pieces, and cover them with salt and water, that they 
might acquun a coat of rust, and appear like old iron. They also swore 
that he directed them to bring the iroa early in the morning, before the 
people belonging to the Calton foundry, by which they had to pass, 
should be going to work, lest, being known to them, they diould be 
seen and suspected. They delivered quantities of about two tons on 
three different occasions, always very early in the morning, and gene- 
rally received payment from the prisonei^s daughter* They were gene- 
rally there before the gates were open, and sent to the prisoner to in- 
form him of their arrival, and to procure the key. 

It was proved that the pig-iron, produced and id^tified by SaMf 
the manager of the Shotts' works, as Shotts' iron, (the word Shotts ex- 
tending the whole length' of each bar), had been found in the possession 
of James Kirkwood And his son, founders, Tranent, to whom it had been 
sent by the prisoner. They had given him an order for pig-iron, one- 
half of which were to be WUsontowfiy and the other half as he pleased. 
The invoice bore, that the Whole irom seilt was Wilsontown, and sx the 
foot of it (afterwards torn off )» there wks originaUy a note in the prison^ 
er*s hakidwritmgt requesting them ^ lo us^ the iron immediately, or lay 
it aside, for reasons whidi he would tell then Wfaeu be came out. * 

The foreman, and other persbAs iti <he prisquer'e era^yasent^ had 
seen iroa brought by MMM and Pif&er oh thd VMloua occasions describ- 
ed by thoee witaesaes. It was newpig iron — brdom in pi^cesi and was 
received by them by order of the prisdnec The fsremaxii in pttrtkularj 
deponed, thirt from the unusuid liovr aft whish th^y brought it, and from 
their appearance, he suspected sonketbiag wrong, and that the priaonerj 
on his mentioning his suspiciohs to him, had said, 'If I do not take it, 
another will| and it is as well that 1 should get a bargain as another. * 
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Other circnmstancM, corroborative of Mitdiell and Potter's account, 
^irere proTod as to the time and manner of delirery of the iron, and the 
orders which the prisoner gave concerning it ; while the derk of the Shotts 
Calton Fonndry swore, that on balancing his books on 29th September 
1827, he missed 9 tons and 17 cwts. of pig-iron, and that there was no 
material deficiency six months before that time. It appeared from the 
evidence of the porter and undJsr clerk, that there were occasional ine- 
gnlarities in the order in which the pig-iron from Shotts was delivered, and 
that PoUer and Mitchell sometimes got their tickets improperly passed, 
and the deficiency not reportedr 

FoU THE Dec'encTx. 

Mr Dudgeon^ superior of the gronnd on which the prisoner's fdnndr^ 
was erected, swore that of his own knowledge, that piece of ground 
was not part of SUverfieUL He himself had fened it to the prisoner, 
and knew that it lay on the east side of a small stream called Greenside 
Bom, while SUverfidd lay wholly on the west side, md was not in the 
pansh of South Leith, bat in that of St Cnthberts. The ground on 
which the prisoner's foundry stood was known by the name of Spence*s 
Land. There was no such place as * Sihrerfield Yardheads. ' It lay 
en the east side of the bum, and in South Leith parish. The distance 
of the foundry from Silverfield might be fifty feet. 

Mr Nieolt superior of an adjoining feu, gave similar evidence. He 
was certain that M'Crummands's and Stiachan's feus intervened between 
the pannel's fen and Silverfield. He could not be positive as to the 
distance, but thought there might be 300 feet. These and other wit- 
neasee gave the pannel a good character, as one who had been uniformly 
honest in his dealings. 

The Lord Aitvocate addressed the Jitry for the Crown^ 
and having called their attention to the facts sworn to by 
Patter and MiteheU, which seemed to be fully corroborated 
in every most important pardcular, and to the additional and 
conclusive evidence of Karkwood and other witnesses, — com* 
plained that no notice had been given of the legal objection 
thus unexpectedly brought forward at this stage of the trial. 
It was impossible for him now to obtain farther information. 
Tie pannel, however, had pled to the indictment, and had ex- 
pressly stated, in his declaration, that his foundry was situat« 
ed at Yardheads, Leith. The only inaccuracy seemed to be 
in confounding Silverfields and Spence's Land. But tlie pannel 
was sufficiently informed, and there could be bo ambiguity, as 
it was not alleged that there was any other iron foundry i» 
South Leiih parish. 
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CockMbu addresfled did Jury for tiie ptnfidi^ aad ealled 
dieir attentioD to two preUmiiiary points :*-*]j84 To whom did 
eke iron belong ? In die indictment it was set fi^rdi, tluit k ms 
the property) or ki die kwflil possession of those gendemen, 
who were described as partners of the Shotts Iron Company, 
while there was not the vestige of evidence ei^er that there 
was a Shotts Iron Company, or that they were partners, it 
was not even proved that the person described as the manager 
of these works, and to whom the iron produced had been 
shown to be identified, was in fact the manager, or had any 
connexion widi those works* Tbare was one passage, indeed, 
in his declaration, in which the pannel stated that this Baird 
was die manager^ but it was unnecessary to remUid the Juiy 
that this was not evidence* 2i4 The crime wm charged as 
having been committed by the pannel, at a plaqe named and 
described in kis indictment. But so far firom this being esta- 
blished for the prosecution, die direct contrary had been prov- 
ed by unexcq[)tionable witnesses for the defence* If tUs had 
been stated as an objection in die commencement of the trial, 
he felt certain that it would have been sustained ; but if his 
learned friend and he had given notice to the Pnblic Pro* 
seeutor, they would have been guilty of professional perfidy, 
or would have deserved to be considered quite unfit finr tiine 
discharge of the duty which they had undertaken^ SUnr^ 
fiM was not even the parish in which the prisoner resided, and 
in which the crime was said to have been committed, and thus 
the whole evidence for the Crown, if it was capable of any 
application, applied to some other person residing in some 
other place. It was absurd to say that he was foreclosed by 
having pleaded to the indictment He might be so,, in regard 
to a fact known exclusively to himsdlf, as for example his own 
name; but this was a fact on which the Proaecotor was- bound 
to obtain correct information, and hnving failed in so essential a 
part of his case^ he was not entidedtoaskaverdicionevideice 
which had now no foundation on which to rest If the Jury agieed 
with him, then there was an end of the inquiry, and without go- 
ing a step farther, they were not only entitled, but bound to re- 
turn a verdict of not guilty. Upon the merits of the case» ha 
maintained, that no Jury was ever asked to believe the evid^ce 
of a diief, unless in so far as it was amply ccmfirmed by 
that of good witnesses. Here, they were quite in the dark 
as to die circumstances attending die first interview between 
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those misereants and Mr Dewar. There were no others 
present; and the leading and all important circumstance of 
hfs then distinctly knowing that it was stolen iron, which 
hie was asked to purchase, rested vipon their eridence alone. 
If that was to be the ground of a conviction, no man would 
be safe. It Was the interest of all thieves to give up a 
resetter^ as the only means of saving themselves. It was not 
enotigh to infer, that the pannel most have had donbts and 
misgivings upon the subject. He might have purchased it with 
a sos|ncion that all was not right, as well as with a conviction 
of its being stolen. The whole circumstances founded upon, as 
corrdlK>rative of the thieves, w^re reconcileable with the one 
theory as much as with the other ; and die Jury would observe 
that die direct question, < Did you say that you stole the iron?' 
bad not been put. The Prosecutor shrunk from it, and relied 
upon a set of presumptions arising from acts of the prisoner, 
to which he would naturally have recourse under some vague 
impression (shared with him by thti foremata and all the people 
about the work) that all was not right* He stood at the bar in 
a situation whifch made it extremely improbable that he was 
guilty. His character — his extensive property — the numbers 
of people by Whom he was surrounded, made it incredible 
that he bad deKberfttely and knowingly placed himself in peril 
on so tniserable a temptation to crime ; and it woald be of ex- 
tremely daiigetous ecmsequenoe if, by their verdict, they should 
sanction tiie doctrine, that respectable persons in business were 
to be at the mercy of every infamous wretch, who might have 
an interest to swear any thing against ibem. 

The Lord Justicb Clerk summed up.-^Upon the first 
of the two preliminary points, his Lordship held, that there 
was sufScient evidence in the deposition of Baird, and the 
clerk and porter of the Calton Foundry, whom they had seen 
examined, of the existence of a company, called the Shottai 
Iron Company ; and, that this being the case, it was not neces- 
sary to examine the individual proprietors any more then it was 
necessary or usual, in cases of trial for forgery, to bring for* 
ward the partners of the banking company, to prove the exist- 
ence of the company. It was proved in the present case, that 
it was Shott's Iron, and this was quite sufficient ; while the wit- 
nesses Carlyle, Rogers, &c. were designed clerks, or in the 
employment of John Baird, manager of the Sbotts Irofi Com^ 

pany. 
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Upon the 2d point, tiz. the objection taken to the specifica- 
tion of the Loou Ddka. As it had been reserved as matter of 
fiict for the Jury, and not pat to the Court for an opinion m 
kw, it was to be considered in that light, and in no other. 
They would attend to the words of the indictment. It did not 
say * tqnm,' but ' of Silverfield \* and here, in the same manner, 
as it would be suflBcient, in the ease of a person described as 
residing at Stockbridge, to prore that he resided within a rea- 
sonable distance of the place ; it was enough that SUviBrfield 
was in the immediate yidnity of Spence's Land* As to the 
other part of the objection, they would observe that, in his de- 
claration, the pannel described himself as residing at Yardheads, 
which showed that there was a di£ference of opinion as to its 
proper name. It was, however, now become a nutter of fact 
for the consideration of the Jury, and they would judge of it 
for themselves. His Lordship then proceeded to the evidence 
of the case, observing, that it was clear and settied law, that no 
one could be convicted by the unsupported evidence of those 
who were < soctt crvmimis^ bpt that such evidence, if corroborated 
in some points, became evidence which might go to a Jury, and 
did not require a separate corroboration for every separate &ct, 
but was to be considered as a whole, and was to be acted upon 
if it appeared to be consistent with itself, and with the other 
proof. His Lordship then went through the evidence of the 
two principal witnesses, pointing out, as he went along, the cir- 
cumstances in which they were confirmed by other witnesses, 
or by the real evidence of the case. 

Verdict — ^By a minority, find the psanel Not Guilty. 

The Court expressed their disapprobation of the verdict; 
and, in dismissing the pannel from the bar, the Loan Justice 
Clkrk warned him, that should he ever make his appearance 
there on a similar charge, there were nine^-nine chances to a 
hundred against his making a similar escape. 




No. 10& William Law, blacksmithi chaiged with theft, aggravated by being 

^iUiam Lew ^^^^^^^ ^ housebreaking, and by his being habite and repate a thief^ 

— — aad previously convicted of theft ^— into fiv as, on 10th November 1827. 
TiuR, Ac 1^^ ^^ y^g^^ *yj^ ^ ]iog^ of ^ j^^^ p, Ckson, Bncdench-Flaoe, by 

opeiung one of the windows thereof, and did steal two table^oths, ftc 
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Pleaded Nol Guilty.— Efidenoe WM kd. (Libelnstricted.)— F«»y£u;«— 
Gviky of the theft libelled, aggnifiled bybeiighabite radrepnte a thieft 
and prerioiHiy conYicted of theDu—jSJBNMM— To be tnmsported fw 14 
yeen. - 



8A January 1628. 

John M^owald, bleechery charged with contraremng 57. Geo. III., Ko. 101 

cap. 90 ; in so fitf as, upon 5th December 1827, he did enter Whitehill — 

Wood, parish of Carrington, Edinburghshire, belonging to Robert Ward- ' ....^ 

law Ramsay, Esq., of Whitehill, with intent illegally to kill game or ^7. <^™- 
rabbits, and was there found between the honn of 6 evening and 7 
morning with a gon.— Pleaded Guilty. 

J. A. Murray addressed the Court} and said, thai he had 
certificates of good character, which he believed it was usual 
and competent to produce in mitigation of punishment, al- 
though not as evidence on trial. But considering the peculiar 
importance of good character in a caae of this kind, he wished to 
call one or two witnesses before the Jury returned their verdict. 

Samud Reid, bleacher, was then called, and swore, That he had 
known the prisoner from a boy. He had been in witness's service for 
the last twenty years, and had maintained the best possible character. 
He had never been once off work ^en he should have been on it. He 
was peaceable, sober, and the witness never heard of him being addicted 
to sporting. 

'Heidf brother of last ^ntness, gave similar evidence. 

Verdict — Groilty, in terms of his confessi<m ; but recommend him to 
the lenity of the Coort 

/SMlene0"To be imprisoned in the Tolbooth of Edinbnigh for one 
4aJendar month, and to find secority fivr his good beharioorfor ^yz years, 
under a penalty of lUrty Poonds Sterling. 



David Craig, atuu William Templar, charged under 5. Geo. IV. Na 105. 
cap. 84., intituled, An act for the trsnsportation of offenders from Great u. cimig. 
Britain (by which it is enacted, that any person returning from trans- ■ 

portation shall snfler deaths without benefit of clergy) — in so fiu* as, ^^'^ ' 
having been indicted under the name of David Craig before the High 
Court of Justiciary, November 1824, for theft, aggrayated by being 
committed by housebreaking, and by beiiig habite and repute a thief. 



SOS BETUBHING 7E01f TEAHSFOBTATIOK. 

•ad ftmowif coancted of ijkdt ; and lmm§, oa the SSd Navanher 
188^ beaii ooavictod, aad hmriag baaa saaleyioed te inmupartatim Jbr 
l^ef aader the pro?inoiis af the H&d aot ; aeYertheleai he wae fioaad at 
large, withoat any lawful cause, befbre the eacpiraiian 4fAe isrm qf hk 
said trantporUUianf in the High Street of Edinbargh. 

Pleaded Not Guilty. 

The pannel was distinctly identified by the officer of potice by whom 
he was apprehended, and who had been a witness on his tiial oa 
SSd November 18S4, as the peraoii to whom lh» laoood appKad ; by 
Ihe gaoler ; and by a penoa by whoai ha had been delifesad ow, vitk 
ather conviets, at Wootwicfa, aad wba happe a ad to hara ioi^wa Ub 
aboa his boyhood. — (Libel rastrieted.) 

Verdia^Fad the pannel goil^ ii^ ^^BS of ^ i>djf|mfflU'wr&*' 
4en00— To be tnasported for life. 



No. 106. GsoEGS Si^gMB Edwarbs, chaigad with blsdiood and foigery, 

^ £'^]^^V^^ particailarly with foiging, &c. or ceasing to be forged, the sabecrqptioM of 
' — a person or persons^ as draimr, indoiaer, or aooeptor af bHIs for the psy- 
FoAGiaT. jgaffni of money : As also, inth uiing or uiteri$tfff as genoine, or csu- 
ing, orprocoring to be used and uttered, as genuine, a bill or biili 
with fidse subscriptionsi knowing the same to be false, in so fiv as be 
did, on the fire occasions set forth in his indictment, foige, or pr^ciyf 
to be forged, the names of the persons therein described, as accepton 
of bills for payment of money, and did then deliver the same to Mal- 
colm Gillespie, knowing them to be forged, to be us^ aqd uttered, 
and by whom they were accordingly used and ut^red^ (^s parttcabiiy 
set forth in the indictment). 
Pleaded Guilty. 

The Lord Advocate stated, that this was no deabt a hei- 
nous crime. But as the principal perpetrator, and lie ix 
whose benefit chiefly it was committed, had been convicted, 
and had undergone the last sentence of the law, he hoped that 
one execution might be deemed sufficient, especially as the 
fiarg^ies to which the pannel h^ now pl^ed g^ilty, ^tl)Qagfa 
different of course frojn those for which l^e was biougbt t« trial 
with that individual at Aberdeen, form^ pi^ of t^oi $Qrsteffl 
of forgery ; w/X hfi yfoiM therefore, under t^ speq^l ctr^uoi- 
atances of the case,^ restrict the libel- (Ub«l restricted.) 

F^fdiet— Guiby« ia terms of hit coafaasiGa. 

JSaUmoBmrnTo he tianapoj^ied for lifia. 
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SuapeMion'^Gamt Lanos rf Seo6ami» 

DoHAZ^D and Procurator-Fiscal v. Bodpak. 

For tlie Suspender — ^Whigham. — ^For the Defender — ^T. Maitjuand. 

This was an i^peal from a sentence and finding of the She- 
riff of Kirkcudbright, of 8d March 1826^ to the Circuit Court 
bdd there in September 1826, and certified from thence by 
the Presiding Judge to the High Court of Justiciary. 

The Ustdry Of the proceedings in the Inferior Court was 
briefly diis >^ 

On the 15th DeoOeA^t 182^, the suspmder, James Donald, 
Esq. of Danerale Park% with the ccmcourae of the Proourator- 
fiscalt raised a compkoat against Andrew Boddan, residing at 
Templeland^ in the parish of Crossmichael. The compfauDt 
aet finrthy that^ by (he acl c^ Parliament of James the Sixth of 
Scotland, 16S1, cap. SI, it was statute and ordained, < That no 
van hunt or haidk at any tUfte hereafter, who hath not a plongh- 
f;aCe of land in heritage, under pain of ane hundred pounds 
Scots; '—and that by dct 1681, cap. 52, it was enacted as fol* 
lows : < And also ratifies and approves all acts of Parliament 
made of be&ire by his Majestie's most noble progenitors^ anent 
the slaying and hunting of hares, does, and rhoes, in time of 
snow ; and statutes and ordains the pain and penaltie against 
the contravener thereof, to be under the pain of ane hundreth 
pounds money toties quoties, &c;' — and that by the iSth 
Geo. III. cap. 54, it is enacted, in substance, as follows, < That 
every person whatever, not qualified to kill game in Scotland, 
who shall have in bis or her custody, and carry, at any time in 
the year, under any pretence whatsoever, any hares, partridges, 
pheasants, &c. without the leave or order ef a person qualified 
to kill game in Scotland^ shall, fbr the first ofieace^ forfeit and 
pay the sum of twenty shillings, and for the second, and every 
oAor offience, the sum of forty shillings Sterling ; and in case 
of non-payment within ten days after conviction, shall sufi*er 
* imprisonment fbr six weeks finr the first ofienee, and for three 
nonths fi>r the second and every subsequent ofienee. * 

The coAiidbElint, after reciting these enactments^ proceeded to 
set forth, dMi^ niotitithstanding of the said acts, true it was and 
of verity, Aaft Andrew Boddan, residuig at Templeland of 
Ctettmidhael^ fa the SleAartry of KirkeudbHghti who was not 
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qualified to hunt, hawk, or kill game, had contravened those 
acts, in so far as, < on 2d December 1825, when the ground was 
covered with snow, he did trespass on the petitioner's lands and 
estate of Danevale Park, and particularly on the farm of Park- 
h^II, and did, with a gun and a dog^ follow, track in the snow, 
bunt and kill a hare on the said lands ; and had game in his 
custody, and did carry the same without leave of a qualified 
person.' The complaint concluded by praying for a warrant for 
citation of the defender and witnesses, and for enforcement of 
the statutory penalties on hb conviction. 

On 20th January 1 826, before proceeding with the pursuer's 
proof, the defender was examined, and emitted a declaration in 
presence of the Steward-substitute. He declared,—* that he was 
on the lands of Parkhill, part of the petitioner's estate of Dane- 
valepark, on the 2d of December preceding; that he had a 
double-barrelled gun, but no dog; that he did not shoot at a 
hare on those lands, but that he shot at and^wounded one on 
the adjoining lands of Culgrnff, upon which he had permission 
to shoot; that this hare afterwards crossed the march to the 
farm of Parkhill ; that he did not immediately follow it, but 
went to Crofts-house, on the complainer's ground, to procure a 
dog to assist him in recovering the hare ; that he took a boy 
and a dog to the place where the hare crossed the march, and, 
after tracking her a little way, she was raised and killed, he be- 
lieve?, by the boy's cur dog ; that he did not shoot upon the pe- 
titioner's lands ; that the petitioner's gamd^eeper came up and 
challenged him for shooting on Danevale Park, when be ex- 
plained, diat he had broken the leg of this hare upon the ad- 
joining lands of Culgruff, and then lifted the hare and carried 
it home. There was a litde snow upon the ground at the time.' — 
A proof on both sides was then led, from which it appeared^ that 
the facts were nearly as stated above, and, in addition to that 
statement, — * that it was an old cur dog ; that it was put upon the 
foot of the hare at the march, where it had crossed ; that it ran 
her to a neighbouring rossin of whins, and killed her before 
she had gone many yards ; that the tracks of the hare's feet and 
blood were visible in the snow ; and that, when started, she ap- 
peared lame, and as if she could not have lived long.' There 
was also produceil the following document. * Ckisde'Douglaii 
^SdJanuari/f 1826.— Mr Andrew Boddan had leave from me 
to take an occasional shot on Culgruff and Emambrie this sea- 
son. (Signed) David Haknay. ' On l?th February 182^ 
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the Sfaeriff-sabfltitttte pnmonDced this interlocutor : < Finds, that 
^ the said Andrew Boddan has contravened the acts 1621, cap* 

* 31. and 32., founded on in the complaint, and in the manner 
^ complained of; but finds him liable in only one penalty of 

* oife hundred pounds Scots; and in respect it appears, by the 

* leave exhibited by Mr David Hannay, factor on Culgrufi^, a 

* qualified person, to the said defender to shoot upon Culgrufl^ 

* and that he had therefore a right to carry game, assoilzie him 

* from the complaint^ so far as founded upon 13. Geo. III. cap, 

* 54., and decerns. ' 

The Steward-dq)ute afterwards (28. April 1826), on a peti* 
tioa and reclaiming petition of Donald, and counter ones of 
Boddan, adhered to that interlocutor ; and both parties then 
appealed to the Circuit Court of Justiciary — Donald against itf 
in so far as it assoilzied Boddan from the conclusion for penal- 
ty under the act of Geo. III., and found him liable in only one 
penalty under the Scots acts, while he was convicted of contra- 
vening both — Boddan against it, in so far as he was found li- 
able for contravening the acts 1621, Cp 31. and 32.9 the second 
of which, he contended, was in desuetude^ or was virtually re- 
pealed by 1 685, c. 20., while he had not, in fiict, contravened 
the first 

Whigham, for the suspender Donald, after recapitulating 
the various procedure in the Inferior Court, now pkaded.-^* The 
first question, as to the qualification of the defender, is of an 
extremely simple kind. Boddan does not allege diat he is a 
qualified person, or that he had permission to shoot on Dane^ 
vale Park, but contents himself with saying, that he had per-p 
mission from Mr Hannay, the factor on Culgruff, to shoot on 
that estate, and that this qualified him not only to cany game 
not killed there, but to follow game over lands on which he had 
no permission to shoot. To this the answer is, that Mr Han^^ 
tiay being himself not qualified, but merely the factor on the 
estate, was not entitied to grant ieave^ Esto, however, that he 
was proprietor of Culgru£P, when he granted leave, and that the 
permission of a proprietor can, in the face of 1621, cap. 3K 
qualify a person who has not the legal qualification, still that 
permission cannot qualify beyond the boundaries of the estate 
for which it is granted. Here the permission, such as it is, was 
granted after the prosecution was instituted, and there is no- 
thing in the voluminous proof which was led to show that he 
had authority to exercue this priyilege.' 
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< Hie prindiMd quesUon, how«v«iv entaiaiy 1% wfaether the 
act I68I9 eap. 52. is still in force. On the other skie^ it is con- 
tended, that it liad fallen into detnetade before 1685, or that, if 
not then obiolete^ it was Tirtnally and in eflSMt repealed by cap. 
20. of die act passed in that year; and further, that in^ 
pendently of all this, all the old Soots Acts relating to shootiog 
of hares were repealed by 48. Geo. III. cap. M, Bat the act 
1685, cap. fiO. sets oat by ^ reviving^ renewing ratifying^ and 

< approTing all fonner kws and Acts of iVurliament made for 

< presorving of the game.' And a little fturdnr «d# tbe acts 
16S1 are speciatty retived in Aese words &^^ And cspedaUy, 

< the SI. act of the «8d BsrlinmfSH of Kiqg James the SixA, 
^ whereby all persona irtN> are not bcriton an prohibited td 

< faottt or hswki and that neither heritor or other shoot deer 

* or roe in time of snow/ In this eniimentb% it is true, that 
hares are not mentioned ; hot it wiU be observed, that in another 
part of the act there is a prohibition of idl shooting of hares. 

* And fhrdierv w6 do herel^ forbid all shooting of hares or 
heron at any time ; ' so that to hare prohibited them to be shot 
hi snow, would have been unneoessary and absurd. In the act 
1707, cap. 19. there is, uUar aim, an express danse to the aune 
effect as to hares, and thus it Lb clear that the act 1621, cap. St. 
was extended by 1685, oqp. fiO. and confirmed by I707» cap. IS. 
Then comes the 48. Geo. III. capw ^i. called £Kr ^tmes Mmt^ 
gomery's Act, whidi repeals the dawe of the act of Amse rehi* 
tive to shooting of hares, but without saying a word of the acts 
1621 or 1685. There is no reason to suppose tftat it was in- 
tended to do more than to remove the general (Nrohibitioa to 
shoot hares. It could not be wished to aanetios the ptacfeioe of 
shooting them in snow, which had, fiom theeirficat thnes» beeki 
aiegal in Scotlimd. Indeed it is hid d«wn ioty dl the writers, 
that 1621, cap. 82. is stfll in foroe.— ^(Tait's Justice of the 
Peaces last edit. p. 176. — Ness on the Game Laws» p. 92»— 
Clark on the Duties of a Sherifl^ p» 289). 

< In 1816, at Jedburgh, (Edinburgh Couram for that year, 
there being no records), a asan was prosecuted on 1621, cosp. 32. 
for killing hares in snow. The prosecutor referred the foct to 
his oath, and on his declining to swear, die Jusuces of Peaw 
held him confessed, and gave jodgment for the penalt|r, BL e% 
8d. Hie defender appealed to the Circuit Court, he^ at Jed- 
burgh, I5th April 1816, but the judgnusit wus affirmed with 
costs. It is bdieved thut th«re are maiqr cases of peosecutiott 
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•lid sooTiftlon ia die Inferior OmrU under ll^ aelf but it has 
not beea postiUe to tmee ihem oat/ 

< To proceed now to the interpMalipii of 18. Gm. III. cap. 
54u ;— and haitt I arast obeerye^ thai the effisct of tfaa Sheriff's 
judgment i« to entitle an unqoaiified person having lea/ve on 
fine piece of groond^ to haw game in his pcmesakm en any 
groond in Scotbmd» no matter where killed. But the vorda of 
the act expreB9ly limit the right of the unqwUfied person lo 
jcany, or have in hU cii0tady» only * snoh bares as he has the 
* leare or order of e qualified person to carry or ha?e in cus- 
^ tody.' The permission of the faetonherefore^ er«i if it should 
be held to have qualified the defender on Oulgrul^ can oeyer 
pralact him Car having had in possesuon and carried cff game 
ahot on the gniimds of Danevale Park. Tbck decision of the 
Court of Session in the case of Trotler ef Merumhali v. M^ 
£wan» Stb July 1809, ibllowing the Act of PaxiiameBt, dedaacs 
that the unqualified person, shooting with permisskob b|» merely 
right * to the game killed in virtue of that permiMion. ' The 
allegation as to the han^ in the present casc^ having been ae- 
verdy wounded and followed aceoss the march, is irrelevant, 
lor it vai killed on the lands of Danev^ Park, although raosed 
and fired at on Culgrufi^, and there is no property in animals, 
^fepem naturae^ ' just because these ia no way of identifying them 
when they have once escaped.' 

LoBD Allowat.— * In the proof which was led, there is 
aomething of the hare having been traced by its blood npon the 
anow, from the march lo some furae cover, in which it was 
'ibund.' 

lyHiGHAM.*— * I admit that, but am pleading on the point 
4if law, and I submit that it is not lawful to enter the enclosed 
gronnds of another in puiauit of game^ (Marquis of Tweeddale 
4X. Dalrymple, Sd March 1778), and that there is no properly 
in game until it u seiaied* A person daaa not appropriate a 
wild animal by merely wounding it, and it b not the practice of 
aportsmen to follow game wounded, or unwotind^, where they 
have not liberty to shoot, in this case, Mr Donald, or Jus keeper, 
might unquestionably have fired at, and taken possession of, the 
vrounded hare, even if it coqld btfae been proved to hare been 
the same at whieh the defender had previonsly fired.* 

T. Maitlanb. — ^ He defender in this case, Mr Boddan, ia a 
respectable gentleman of independent fortune, and it is proper 
that this should be atated, to counteraot may ufifeTourable im* 
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p cession that might arise against him from the circomstanoes 
in which he is placed. K he did contravene a statute, it was 
in the most perfect ignorance. ' 

* If the act I68I9 cap. 82., anent shooting hares in snow, is 
now in force, he is clearly liable in the penalty, whether quali- 
fied or not. But Hutchison, in treating of the Game Laws, ra- 
ther seems to refer to this, as an act which had been in force ; 
and I have not been able to discover any case in which a per- 
son has been convicted on it. Even if still in force^ 1621, cq). 
S2«, merely ratifies all old acts, without quoting them, which 
had been made anent slajing of roes, does, and hares in snow. 
It, therefore, creates no new crime ; and on this ground alone^ 
a complaint founded on it cannot be sustained. But Sir Oeoige 
Mackenzie, speaking of the first of the twg acts so often referred 
to, viz.'162L cap. 81. says, * This act discharges any man to 
hunt or hawk at any time who hath not a plough of land in 
heritage, under the fine of one hundred pounds, but it is now 
in desuetude ;' — and this being so at the time he wrote, it is natu- 
ral to infer that the other also was then in desuetude, as they 
were acts of the same character, had the same objects in view, 
and were passed on the same day. But 1685, cap. 20. leaves 
no doubt of this ; for that act, as is understood in the Parlia- 
mentary History of Scotland, was meant to revise and remodel 
the whole statute law of the coimtry, in regard to game and 
fishings. It was impossible for the framer of that act to see 
1621, cap. 31, and to overlook 1621, cap. 32. ; yet while the 
former of these relative to qualification is revived, and also so 
much of the latter as prohibits shooting does and roes in snow, 
karea are altogether omitted, and this for the plain reason, that 
immediately afterwards, there is, relative to hares a new substan- 
tive enactment Thus, then, the prohibition <to shoot hares in 
snow' was left in the desuetude into which it had fallen ; and al- 
though it is triie, that this was replaced by a wider prohibition, 
and that the clause of 1685, making ' all shooting of hares at 
any time ' illegal, was confirmed by a clause of the act of Anne 
1707, cap. 13., it must be remembered, that this last law, the 
only statutory provision then in force * anent shooting hares,' 
was repealed by 48. Geo. III. cap. 94. It is clear, therefore, 
1. That the old law anent shooting hares in snow is in desue- 
tude. 2. That all other acts relative to shooting of hares are 
repealed.' 

* The other part of the case concerning the qualification has 
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been misunderstood. Mr Hannay is himself a landed proprie- 
tor, and has absolute charge of the estates of Culgruff and Er- 
nambrie. His permission did therefore qualify the defender to 
shoot on Culgruff, and he never alleged that his right extend- 
ed a yard beyond the land on which he had leaye. The facts 
were, that he mortally wounded a hare near the march fence ; 
that the animal was traced from the one property to the o- 
ther, by its blood upon the snow ; and that, openly and without 
ocmceaiment, he went for a boy and a d<^, and by their as- 
sbtance, almost immediately, and without firing a second shot, 
recovered the hare and carried it o£ On the question of pro- 
perty in game, and what is to be held a sufficient iq>propriation, 
the most learned civilians are of opinion that wounding is suifi- 
dent. (Pothier, torn. 3. p. 685, 4to Ed.— Pan. Lib. 41. tit 1.) 
Puflfendorff maintains the same doctrine^ while Barbeyrac goes 
still farther, and does not require wounding, but holds it quite 
sufficient that the animal is caught in the course of uninter- 
rupted pursuit. If I shoot a bird on my own ground, which 
falls dead on the other side, .1 am entitled to* go and pick it up^ 
although in doing so, I may incur the penalties of treqiass.— 
If the hare was lawfully acquired, it was lawfully 



Loan Justice Clbrk. — * There are several important ques- 
tions involved in this proceeding, and I mean to propose^ that 
the opinion of the Court shall be embodied in separate findings, 
that a rule may be established for future cases of the same kind. 
I have no doubt that the act, 1621, cap. 82. anent shooting 
hares in snow, is not now in force. The history of 48. Geo. 
III. cap. 94. called Sir James Montgomery's Act, is this : — 
About that time the young plantations of the Duke of Buccleuch 
and other proprietors in the south of Scotland, had suffered so 
severely from hares in winter, that it was found necessary to 
give orders for their destruction to a certain extent. But in the 
discharge of their duties as magistrates, gentlemen found them« 
selves in an awkward situation, when called upon to enforce 
against poachers the statutory penalties of the Acts, by which 
all shooting of hares was prohibited. Informations were lodged, 
and in one instance a prosecution was raised. It became ne- 
cessary to find a remedy, and, being then in Parliament, I was 
asked to introduce a bill to repeal that provision of 7. Anne cap. 
18., which prohibited shooting of hares; but I declined to do so, 
because I confess, tha^ in common with many others, my no- 
tiom of sport made me then consider it as in some degree im- 
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pro|M»r. Hoi»ev0r, ^ biK wa» brDught 1115 and |lanecl into ^ 
hw, and tbi$ aMeBtkm of the English tegklatnre being called feathe 
stoto ef tbttir c^m laws^ thejr at the same time repealed the pnh 
yfimm cf two English Aet6« by i^bieb thootiug hares had beefti 
prc^iibited a» here. A elanse of e«e df tboae refMn^ed Acts hnd 
been direiited expressly against the pmctiee of < tracking hoRs 
ill mo^ ; ' ind as no notice of this was taken in the near Jksii 
we may emieltide^ that it was their intention to take off all 
the penidttes withont distidetion, tfnd dwre is no reason why we 
sh<^d now uttedfpt to siak# different ratoibr this part of the 
cdvaftly* Iffets^ as-to the qnaKfitafiOD«-^In proeecntions far aeta 
strictly penali we must fook narrowly to the facta whieb are 
preted ill support of the ehafge^ and in doing so in tMs ease, wi 
can find no grounds far holding thiat the defiuider was shodtfa^ 
or huntitig on Dsnevale T^ark. The^ hare was scTerriy wonnd- 
ed. He saw it dodge across into some whin bashes, 40 or 50 
yards over the march, and his giMng first to the farmer's house 
far a dog, takes away the possibility of bis having entered with 
intention to hnnt or hawk. ^ 

LdRD Mackskvib.-** I entirely concur. Winler is the na^ 
tnral season for the destruction of wOd animals ; and, in doing 
so, man* is merely seconding the intentions of nature. Upon 
the second part of the case I have more difficulty. For it eer- 
tainly is a question of some subtlety, in how fiir a person is 
entided to fallow his wounded game to the grounds of another. 
This must depend upon his belief at the time as to the extent- 
of the wound, and the probability of his immediately recover- 
ing it. The presumption here is, that he believed the hare to be 
dead, and that he entered, not to chase, but to find. It appears 
that there was a chase indeed, but not such as to bring it within 
the proper description of hunting, and, in fact, the dog was 
incapable of such pursuit; and the circumstance of his having 
so soon caught the hare, is the best proof that it could not 
have gone much farther. ' 

' If it had been a greyhound, the case would have been <fif- 
ferent The hare was substantially killed in Culgruff. H& 
had therefore a right to carry it; and I am even doubtfiil, as 
he went first to the farm-house, whedier he committed a tres- 
pass.' 

LoBB Alxoway. — * The chief view which I had in certilying 
this appeal from the Circuit was, that the decision might be 
liuthoritative. I certainly concur; and upon the first pointy I 
tannot conceive that the act 1621, cap. Sl^ being obsolete pre- 
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▼ious to its veviraH tiil 1686, the ttct 1 WI, cap. 8^ ebtild b« thM 
in force. But the act 1685, cap. 80*, expressly re-^naelB A^ dM 
and noi the other, because, in regard to hares, it introduces 
enactments altogether new. Then comes the act of Anne, by 
which that act is confirmed, and then Sir James Montgomery's 
act, which, without taking any notice of 1621, cap. 32, or 1685, 
cap. 20, repeals 7th Anne, cap. IS ; well knowing, and thereby 
dearly indicating that it was the only act then in force in re- 
gard to shooting of hares. ^ 

' On the other branch of this case^ I concur in every yiew 
which your Loi^dships have idien of it The law of Seodind 
is the most liberal add enlightened of all laws in regard to 
game. There are three most important cases, by which it is 
happily decided, that no person, whatever his qualification, is 
entided to enter the property of another in search of game 
without permission. (Watson of Saughton «• Earl of Errol, 
9» Aug. 1763; Marquis of Tweeddale v. Dalrynyle, S« 'M^r. 
1778; Earl of Bveadalbane v. Livingston, IL Jun« 1790). 
But Id come O^ the bw more particularly applicable to the 
present queatioo^ Ihese is no doubl that, from the earliest pa? 
riods, there has esirted the power of del^gatiBg qoalificatioB' 
by permission. Them can be as little dottbl dtel Hartnay wna 
entided to authorize the diefender to shoot on Culgmff; and I 
am as clearly ef opinion, he dfai nothing except in tha lasrful 
exercise of the right which he had thus acqiufwh ' 

* Find, that the ttsiute 1621, cap* 3!^ Is not mw m isms k mgi^ 
to shootmg of hares in ttme af saow : Fiad, ftnt, nnisf the ^vy 
special drcunstaaces ef this ease, the ongiaal defaidar, Andrew Bed- 
dan, was not i^ilty of a violation ef the act 1621, cap» 31, nor of 
the aol 16. G«o. IIL cap^ Mi Therefore, Svstain the reaaonn of ap« 
peal for the said Andrew Beddao, and aaaoilaie him from the originiA 
eom^aia^ and dacaoi. Bad the aaid John Donald liable in ezpensean ' 



M*Coiinor. 
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Robert M^Connor, who on a foimer day had pleaded guilty to a Ka 107. 
chai|e of iHgamy, was brought np to receiye sentence. 

GestifieBtea of good ebaracter for a aeriea of years were prodnoed. 
It waa aho atated, in nutigalion of ponishment, that, had the caae gone BioAicr. 
te trial, it eonULhaye heen proTod that hia wife waa of bad character, 
a^had dc a e rtad fahn fiveyeaip before, and retoned two yean after hia 
aecond pretended marriage ; and that circamatancea of the same Idiid had 
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beeft pleaded ia a foimer caae^ with the effect of limiting the pnmah. 
meat to three months imprisomnent. 

Lord Pitmilly, in proposing sentence, said, That in a case 
of this kind, certificates of l^onesty were not applicable ; and 
that, as the other circumstances, even if proved, would have 
afibrded no defence, they could not be taken into coAsideration 
in awarding punishment It was a crime which had become 
veiyfirequent; and it would soon be necessary to repress it, 
by a much severer sentence. 

^Simlsfiee— To be imprisoned for nme calendar months. 



For the Pannels— C Fergusok. 

^^ William Patersom, labourer, and David AucHixcLosBy aawyo^, 

W. Patenon charged with theft, aggravated by being committed by ahop-breaking ; 

•ad^U Aucbin-JQ 80 fiff as, upon 6th December 1827, they did break into the ahop of 

^ Andrew Christie at Momingaide, by forcing open the front door by 

HomLuuK- "^""B of an axe or ahoTol, and did steal 18 bottles of Port wine, and 
oro. variona other articles enumerated in the indictment, (wine^ sogar, tea, 
whisky, honey, battery silver money, &c.) 

Pateraon pleaded Guilty ; Anchindoaa pleaded Not Guilty. 
The Jury waa balloted and sworn. 

The Lord Advocate mored to desert the diet grains! the 
pannel who had pleaded Not Guilty, 'pro loco et tempore^ as he 
found that there were two or three witnesses who should have 
been included in the list, and more especially as he was in- 
duced, from what had just been stated to him, to doubt whe- 
ther Auchinclose could have been present, as he was represent- 
ed to have been in bad health at the time of the alleged commis- 
sion of the crime. He would make farther inquiry; and if it 
turned out so, he would of course not carry on the trial. 

The Court- — * The Jury are sworn, and the trial must 
proceed. ' 

The case for the prosecution rested cbieAy on the direct evidence of 
two associates, corroborated by that of the Police officers, who found 
the various articles (identified by Christie as part of his stock) con- 
cealed where those witnesses said they had had hid them immediately 
after the commission of the theft. For the defence, two girls were call- 
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edy firieiida and neighbours of ibe priwmen, wbo swore positively that 
Anchinclose could not haye left his boose that night without their know- 
ledge, as the door of his house, immediately adjoining their's, made a 
great noise in opening, and they heard none* He had been confined for 
some weeks by a feyer, and was still very weak. His doctor was not 
called. It appeared, however, that he had been going about for some 
time ; and it was proved by the police-officers, that on being appre- 
hended, he walked to tlie police-office on the Saturday without assist- 
ance, and without complaint. 

Verdict — ^ ¥ind Paterson Guilty in terms of his confession and on 
the evidence, and by a plurality of voices, find Auchinclose Guilty. ' 

Smkne»~^To be tiansported for fourteen years. 



Shsipstialiiio. 



Mh February 1888. 
For Edgar — D. McNeill. — For Kncn^— Starke. 

George Edgar and John Young, charged with sheapstealing ; — ^in i^o. 109. 
so far as, on Saturday, ISth October 1827, they did steal from a field on — ^— 
the form of Mount Pleasant, situated in the parish of Inch, and county j. Young. 
of Wigton, occupied by Alexander M'Gow, farmer, three sheep or 
thereby, the property of the said M'Gow. Farther, time aforesaid, they 
did steal from a field on the farm of Culreoch, situated in the parish of 
Inch aforesaid, occupied by John Bums, farmer, a sheep, the property 
of the said Bums. — Pleaded Not Guilty. 

M*NeilL| before the indictmcDt was read, objected to the 
specification of the bxus delicti, as not being sufficiently pre* 
cise ; and rested chiefly on the authority of the decision in the 
case of Monro, Glasgow Circuit, 18th September 1822. 

Alison answered, that the information was as precise as, 
from the nature of such cases, it was possible to obtain ; and 
produced indictments for sheepsteaiing, which had been found 
rdevant, or bad gone to trial, in which the locus delicti was de- 
scribed in the same manner. (Indictments of 1822, 1823^ 1824, 
in Adv. Lib,) 

Lord Justice Clerk. — < I am always an advocate for a 
minute description of the locus delictif when it enters into, and is 
of the essence of the crime ; and when it has appeared too vague, 
have been in the practice of requiring from the Public Prose- 
cutor a farther specification, before proceeding to trial. But 



S14 ' SHEfiPSTttALtKO. 

here there is a perfect certiofadon to the pannel of every thing 
which can be necessary for his defence* The county, the pa- 
rish, the farm, are stated with perfect precision ; and it cannot 
be contended, that one .particular field is to be pointed out, 
and referred to as the White Park, or the Black Park, or by 
producing a plan of the fiirm, and describing it as number one 
or number two of that plan. Nay, it may frequently be im- 
possible, in a large open farm, to specify any spot ; and the 
nearest approximation that can be made, may be to some par- 
ticular glen on the farm. In the precedent particularly found- 
ed upon, the circumstances are quite different There we have 
no farm, — ^no parish; and it is merely * firom a field within the 
Royalty of Glasgow, * where, as we all know, there are innu- 
merable fields iqppropriated to fleshers ; and it appeared, on the 
face of that charge, that the sheep were in the possession of a 
flesher. The objection, in the present case, is not well founded. 

Lord Pitmilly. — * What is a relevant charge in one case, 
will not be so in another. In one case, it may be ^ from the 
farm, * and in another, < from a field on the farm ; ' in another, 
* from a sheep-walk on the farm ' — ^varying with the nature of 
the ground. 

Lord Alloway. — * Sheep are the most migratory of all 
animals. The libel must be laid in such a way as to meet the 
crime. It is impossible to prove that sheep were upon one 
field, or upon another field ; for nothing can be more probable 
than that, if left in one at night) they will be in some other in 
the morning. I do not think it was necessary to say any thing 
about a field. ' Objection rq[>eUed» 

The case for the prosecution rested on the evidenee of MnTeer^ socius 
criminiSf corroborated^ who deposed that he was sent by the pannel Edgar 
with the pannel Young to Mount Pleasant on tlie night libelled on, to 
Rteal two sheep, which they did. He swore that Yoang and he sepa- 
rated there ; and that he, after leaving his sheep in a field near Uie 
town, went to Edgar's hoase, where he found the pannel Young, who 
then said that he had left one which he had seiased, lying bomd in a 
field at Mount PfeasaAt. Tint tipon thin they agun set out; and wlnle 
Young went on to bring off that sheep, Edgar and the wi tpo aa hronght 
the other sheep home and killed it in the back house. The two pri- 
soners were seen by another witness on the road to Moant Pleasant that 
night, dragging a sheep along ; and information being given, and Edgar s 
house searched the same night, the carcass of a sheep newly tdlledi and 
still warm, was fbmid ; and a head» feet, and fieece, m Yoirags next day, 
irhich were recogniaed and identified as faanng belonged to one of Ae 
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sbeep which, upon tearcfa, ww foimd amiasiDg. Yonng was foand in 
Edgar's slaoghter-hoiue with his ami roaod the carcaaa of a aheap. 
There were yariona drcamstancea corrohorativa of thia endenca. 

llie defence for Edgar reated on the evidence of two inhabitanta of 
Stranraer, by which it waa attempted to be made oat that he waa in hia 
own hoose about the time of the night at or near which M'Teer, hia as - 
aociate, swore that he had accompanied him in the second expedition to 
brii^ home the sheep. 

Alison for the Crown, and D. M^eill for the pannel 
Edgar, having addressed the Jury, the Lord Justice Clerk 
went over the whole evidence ; and while he charged them 
that the crimes libelled were brought home to the paifnels at 
the bar, agreed with the counsel for Edgar, that it would have 
been reasonable to have narrated more specifically in the in- 
dictment, the nature of the chafge against the pannel Edgar. 
It was a charge of accession, and should have been so describ* 
ed ; but the aots sworn to were quite sufikient, if they believed 
the evidence for the Crown, to make him art and part guilty. 

Verdict — Find the pannels Gnilty, art and part, of both the acts of 
SheapsteaKng, aa libelled. 

SaUmot^^To be transported for fooiteen years. 



IIA February 18S8. 

Lmlu Max«viLL&— W. P» Dundas. 

Andrbw Ewart, labourer, chaiged with murder ; — in so far aa, on the No. 1 la 
night of the 4th, or morning of the 5th December 1827, be did, in the 
churchyard of Libberton, parish of Libberton, and connty of Edinburgh, ' 
wickedly and felonioosly discharge a gnn, loaded with powder, and Mubbbb. 
swan-shot or slags, at Henry Pennycook, weaver, now deceased ; and 
the ahot or slogs did immediaitely 'enter the right arm or right shonlder 
of the said Henry Pennycook, by which he was severely and mortally 
wounded, and continned to languish until the 8th December, when he 
died in conseqnence of those wonnds, and was thereby mnrdered by 
him, the said Henry Ewart (The indictment contained an alternative 
charge of wickedly and felonioosly discharging loaded firearms, to the 
seriova injury of the person). — Pleaded Not Guilty. 

Ca8s for the Proskcutiok. 



Jckn SwoR, carter, LibbarUNs village. The ptfiahioaens were in the 
hM% ^ watching the darcbiwd. The wall ma in geMial abo«t £?• 
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feet in height, bat at some places more. The Offering-houaey in whidr 
they used to meet, waa on the south side. On 4th December, fonnd 
the prisoner Ewart abont half-past 7 p. m.^ when he went, and also 
Andrew and James Backs, John Macleod, and John Jack. Pennycook, 
and a son of witness, came in soon after. The regular watchmen went 
to get refreshment. Three gnns were left in the house. Ewart took 
one of the guns to go round the churchyard alone. Does not recollect 
if Pennycook had come in before the prisoner went out, but if he did, it 
was but a very short time. It was proposed to go out to see what was 
become of Ewart, as he bad been longer out than was necessary to make 
his round. He had been out more than five or ten minutes. Ewart 
did not seem the worse of drink, but he had had some drink. There 
were none of them who had not. Witness and Pennycook went out to- 
gether. They separated to go round on different sides. Witness was 
alone, and looking over the wall at the north comer, when he heard a 
gun go off on the other side. of the churchyard ; and upon that he imme- 
diately fired off his own gun between two trees outside the walL He 
was in the frequent habit of doing sOb Witness then went over, and 
found Pennycook lying in a comer on the same side where the oflfering- 
house was. The prisoner and others were standing round. Some one 
in Ewart's presence said, that it was he who had shot Pennycook ; to 
which he replied, ' It was his own fault ; as I called three times, and he 
did not answer. * — It was very cloudy and windy. There was a moon, 
but it gave little light. It was not pitch-dark. 

Cross-examined by W. P. Dundas. — Had recent attempts been made 
upon that churchyard?*— 7!&e SoUcUor^ General objected to the ques- 
tion. — W. P. Dundas* Must press the question. It was hia wish to 
prove that a great degree of alarm and excitement was existmg in the 
parish. — SoUcUor-GeneraL The question was irrelevant, and contrary 
to the laws of evidence. He opposed it more especially, on the ground 
that it was not favourable to the prisoner, whose best defence would be 
flurry and agitation. — W, P, Dtmdas, His friend was mistaken, if he 
supposed that he wished to prove, that the prisoner was actuated by hos- 
tility to the deceased ; but as fie was «of opinion that the fiict, if esta- 
blished, of the whole parish being in a state of exdtement at the time, 
in consequence of recent attempts on the churchyard, might have a con- 
siderable effect on the minds of the Jury, by accounting for any hasti- 
ness with which the pannel acted, he must crave the judgment of the 
Court. — Lord GilHes f presiding Judge). * The Court was not dispo- 
sed to limft the defence ; but it was a two-edged weapon, and should 
be handled cautiously.'^ — (Cross-examination renewed.) Ans. * Th^« 
had been a recent attempt on the diurchyard, and they were conversiDg 
about it that evening. There were generally two watcheia. Ewart and 
Pennycook had both wat<^d with witness on former occasions. Ewart 
had time to have gone twice reund the diirpbyard that night, before wit- 
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neaa and Pennycook went out. When Ewart said, ' tbat he had called 
oni three timea ; ' Pennycook nid, * that he did not hear him ; * and 
that was all the convenation which witneaTheard. The pannei and the 
deoeaaed were men of very mild diapoaitionay and had alwaya been gieat 
frienda. 

Amirew Bach^ carter. The evidence of thia witneaa was nearly the 
aame. He did not hear Pennycook apeak* 

Crosg-exammed hy W, P, Dtmdoi^^lt waa in an angle, fonned by a 
projection of the wall of the chiu»h» that they found the deceaaed lying. 
They had alwaya been on good terma. * What reaaon did Pennycook 
give for going oat without Swan before the return of Ewart ? ' — 2^ So- 
UcUoT'Qeneral objected. Nothing which Pennycook aaid in abaence of 
the priioner waa endence.— (Witneaa being withdrawn)— IF. P.JDundas 
stated, that he beliered that Pennycook went oat with the intention of 
frightening EwvU^-^SoUeUoT'OeaeroL Swan had already sworn, that 
they went out to aee what had become of him, aa he had been ont longer 
than waa neceaaary to make hit roond ; and thia had not been brooght 
forward on his croaa-examination.— £on/ OUUea, There was another 
and more aerioos objection. It would be for the Court to consider whe- 
ther evidence of this kind could be admitted, without any special defence 
or statement. — Solicitor' OenenL He would not oppose the question 
npmk that ground ; but he did object to it as contrary to the rulea of evi- 
dence.— Xon/ Gilliea. Then the Court were of opinion, that the exa- 
mination might proceed.— fK. P. JDundas declined to press it fmher.— 
JLord CriUieS* * The Jury would understand, that the only ground on 
which the Court would have held the question incompetent, not having 
been insisted upon by the Prosecutor, it might now be put. ' 

Jamei Backs. — As to the principal &cts, his evidence coincided with 
that of the other witnesses. He heard the prisoner Ewart say, that the 
deceaaed Pennycook had been going jinking about the side of the church 
l»ackwards and forwards* This he said in Pennycook's presence, and 
when he waa brought in wounded. 

The depoaition of the deceaaed was then read. He went out with 
Swan to look for Ewart — had a gun — when he had gone eighty or a 
hnndred yards, and when he got near the south- weal earner of the church, 
he met Ewart coming round the comer, within a yard or two of him — 
that Ewart, without sayiqg any thing, as far as he heard, leveUed his 
gun, and deponent immediately aaid, ' You are not going to shoot me» 
Andrew ? ' and the words were hardly out of h\» mouth, when the gun 
went off, and he was wounded in the shoulder, &c. Never had any 
quarrel with Ewart, &c 

J)r Thomas Peacock^ physicihn at Stenhouse, Libberton. Saw the 
deceaaed about a quarter past ten of the night of the accident. He waa 
jying on the front of the bed. Ewart was present. Heard Pennycook 
say, that he had cried out, < Andrew, youare not going to shoot me ? 'i.^ 



318 MURDEB. 

EwBTt replied, that be did not bear him. Attended faim afterwudsy and 
after his death drew np a Report. (The foUowbg.)— * Sienhoute, lUk 
Dee. 1827. — On the 4rth current, I was called at 8 p. m. to attend 
Henry Pennycook, wearer, residiag in Libberton, who, I was told, bad 
received a gunshot woond from some person in Libberton cfamcbjrard. 
When I first saw htm, he was m his own house, and die people were in 
the act of putting him to bed. He looked yery exhausted, and com- 
plained of sickness, and great pain in the right arm. On ezannnatioD, 
I found that he had received a wound (which had every appeara nc e of a 
gunshot wound) in the right arm, about two mchea below the top of 
the humerus. The shot had entered on the inside of Ae deltc3d mmde, 
dose to the humerus, lacersting the pectoralis major and axillary plezui 
of nerves, ao that the arm was oompletdy pardyzed. It also ivptvred 
the humeral artery, and deprived the arm of the usual supply of blood. 
It then passed dose to the bone, and perforated the latiasimiia dorsi, 
near the edge of the scapula, in two distinct places, aboutan indi aepa- 
rate from each other. The wound, where the shot had entered, had ex- 
actly the appearance of being burnt with a hot iron. On introdndi^ ny 
finger into the wound, I found a hard substance about an inch Irom the 
orifice, which, after being extracted, appeared to me to be the waddii^ 
of a gun ; so that, in my humble opinion, Pennycook could not have 
been more than two yards firom the gun when he received the shot. The 
gun, I was told, was loaded with slugs. The wound bled very Itule ; 
but he now became very sick from the pain, and he was allowed a fittie 
spirits and water. His pulse was scarcely perceptible in the left arm ; I 
presume from the loss of blood which he must have sustained on the 
infliction of the wound. The hemorrhage had been stopped by a coaga- 
Inm of blood having formed in the extremity of the artery. The wound 
was now dressed and bandaged up ; but he still compluned of great pain 
in the back part of the arm. I left him for the night. I saw him next 
morning. The sickness had gone off a little ; but his pulse was very 
weak and qnidc, and he still complained of great pain in the right arm, 
which was beginning to lose its natural warmth. The wound was agahi 
dressed and bandaged. On the 6th the wound looked worse, and the arm 
At the elbow was beginning to assume a gangrenous i^pearance. It was 
now proposed that the arm should be amputated at the shoulderjoint, 
which he consented to have done next day. On the 7th, the gangrene 
had extended rapidly to the fingers. He had complained of ooldncet 
through the nighty and was weaker than he was the day before. Aboot 
one o*dock the arm was amputated at the shoulder-joint ; but the ampu- 
tation did not take out the under wound. He underwent the operation 
▼ery well. At thb time there was no appearance of gangrene below the 
under wound ; but at eleven o'clock p. m., when I again saw him, the 
inflammation had extended from the wound to the lower ribs, which very 
40on became gangrenous, in consequence of which he died next day at 
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twelve o'clock. Hie death was occesioiied by gangfene fiuperveniDg on 
the wound, in cQiisequeqce of tbe loaa of yitality in the parts, from the 
liicenitioii of the nerves and Uood-veaseb. 

(Signed) * Thos. Peacock, M. D. • 

The prisoner's declarations were then read. After stating that he had 
gone oat, as above related, in M'Leod's, the regular watchman s place, 
ho went on to declare, * that, as he turned the sonth-west comer of the 
church, he saw a man standing near him at the comer of the steeple, 
apparently concealing himself: That he might be about fifteen yards off: 
lliat he the declarant stopped, but the man advanced towards him : That 
he the dechirant called out, * Who is there ? ' diree times, as \o^d as he 
could ; but the man still continued to advance, without making answer: 
That the declarant saw somethiag like a gun in his hand ; but as die 
night was dark, he could not distinctly see what it was ; and, tiunking 
that it was one of the aooomplices of the men who lift dead bodies, who 
had eome to the churchyard for the purpose of avenging the case of the 
man m\io had been apprehended the preoediag Thorsday .momini^ and the 
declarmt being afraid of his life, he discharged bis mqsket at the maa; 
and that he was then si< or seven yards from him : That lie did not iaU, 
and thal» thinkiag he hi^ missed him* he rushed forward to knock him 
down with the butt end of the gun, when the man called out, '* An- 
drew, I hope you will not strike me ; " and he immediately thought it 
was the voice of Henry Pennycook, and went forward and said, " Harry, 
what brought you here ? * 

For the defence, two witnesses were called to character, and to the 
fact of the deceased and the pannel having always been particular friends. 

The Solicitor-General addressed the Jury for the crown. 
He strongly deprecated the practice of using firearms for the 
defence of churchyards, and stated it to be his fixed intention 
to prosecute every case of the kind, if unfortunately such an- 
other case should occur ; but expressed his earnest hope, that 
the result of the day's proceedings would prevent so great a 
misfortune, by putting an end to the belief that lethal weapons 
might be resorted to by individuals at their own discretion, to 
prevent or to punish whatever was disagreeable to their feelings* 

He admitted that here the gun was discharged by the pannel 
at the deceased, in the full belief that he was a person come 
to raise dead bodies, and that be acted under the influence of the 
flurry occasioned by that belief. The only question for the 
Jary was, the legal character of the act that had thus been com- 
mitted. It was not a justifiable homicide, because it was not 
committed in self-defence. There could not have been even a 
reasonable apprehension of danger ; and although the man had 



320 MURDKR. 

been a resurrectionist (as it was called), and had been in the 
act of raising a dead body from the grave, it would not have ex- 
tenuated the guilt of the panneL The revolting nature of the 
offence did not justify the use of firearms. Neither was death 
in this case the result of accident or misadventure, for the gun 
was presented and fired by the panneL It was competent to 
the Jury to return a verdict of culpable homicide, but there did 
not appear to be a single quality of the act, which could divest 
it of its legal character of murder. 

W. P. DuNDAS addressed the Jury for the panneL — ^The 
Jury would take into their consideration the circumstances in 
: which the pannel was placed. The whole parish, it was proved, 
had been put in a state of alarm and agitation by recent inva- 
sions of the churchyard ; and being under the full influence of 
the feelings natural to a person in bis situation, and with all the 
additional excitement produced by the hoar, — the place, — and 
the conscioQsnesB of being armed, the pannel could hardly be 
considered as having acted deliberately or in the full possession of 
his reason. But even if he was to be held legally accountable 
for what he had done, they would recollect that he acted nnder 
mistaken notions, and in the discharge, as he thought, of a sa- 
cred and imperative duty. The people of Scotland had been 
hitherto allowed to believe, that it was lawful to protect the 
graves of their departed friends in this manner. It was a most 
erroneous belief; but they were misled into it by the authorities 
under whose observation placards, giving notice of watchmen 
being stationed at night with firearms, were exhibited at the 
gate of almost every churchyard, and even in some widiin the 
precincts of Edinburgh. The case was therefore, at least, en- 
titled to their favourable consideration. What was the aninms 
of the pannel ? To ascertain this they would attend to the facts. 
In making his rounds in a dark night, he came suddenly on a 
man skulking round the church : he saw that he was armed, 
and had reason to believe that he was there to procure dead 
bodies by force, or to revenge the recent apprehension of his 
comrades. It was, therefore, not unnatural for the pannel, 
knowing, as he must have done^ the ferocious character of the 
persons employed in that dreadful trade, to apprehend imme- 
diate danger to his own life ; and if the Jury felt that he had 
sufficient, or any thing like sufficient, grounds for thatappre* 
hension, they would find him not guilty. (Having then illus* 
trated the law of homicide^ by reference to the authorities, oon* 
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eluded by ftubtnittiiigi llmt a Terdiet of murder wte 4t til ereBts 
altogether out of the questiou.) 

LpBD Gillies charged the Jury ; and having recapitulated 
the facts of the case^ went on to say, that this was a clear caae 
of homicide. This being so, it was their duty to consider what 
were the defences. In all such cases, self-defence was the best 
.that could be offered ; but here there was not the vestige of a 
ground for proposing it. The pannel was in the immediate vi- 
cinity of the houses' where he knew that hb friends were with 
arms ; and there was no allegation or proof, that the deceased 
PennyoQok pointed his gun at the pannel. But if he did not 
act in sdf-defencei had he any xeasonable apprehension of dan- 
ger ? — ^He had not. Had he provocation ?-—ThQre was none. 
Could the defence of the churchyard, even had he had better 
reason to think it invaded, have proved any justification ? — It 
oottld not.' Tb^ opinion of the Court wap, (hat to shoot a per- 
son in the act of raising a dead body- from th,e grave, would be 
radrder. But here, recklesdy^ deliberately, without . knowing 
who the man was^ or for what purpose he bad cditie,* the unfor- 
tunate pannel made that rash and falial use of .a kdial Weapon, 
and, if they believed the evidenoe, he was guilty of that crime. 
(Having made some fkrther observations on the evidence.) It 
was the unanimous opinion of the Court, that this was a case of 
murder ; at the same time, the indictmelit incltided k charge of 
culpable homicide, and they had it in their power to return a 
verdict finding him guilty of that lower crime ; but he would 
furly teli them, that such a verdict ought not to be returned. 

Verdict — < By a great plurality of voiees, find the* panaid guilty of 
Murder ; but nnanuBOusly, strongly, and earnestly recommend him to 
mercy, on acconnt of his good character, and the peraoa wbo Bii£fered 
being his intimate friendi against whom he had no malice ; and also, as 
it IB presumed he conceived himself justified in using •firearms for the 
protection of the church. ' 

Senience*^DeB%h** 



JoRN M^QuiLKSK, porter, charged with violating the sepulchres of No. 111. 

the dead, and attempting to raise dead bodies finom their graves ; — ^in so ^ 

hr as Rachael Wilson, or Damie, wife of, &c. having been buried on ' *"* 

25th November 1827, in the churchyard of Libberton, be ^d, on the Violativo 

night of the 28th, or mommg of the 29th, open the grave, with mtent *'""^**^ 

* Qnnmutsd lo iQipriioonient for twelve calsadar monUis. 
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to lae the body, and ww only prsfotted Vy lli^ ^ipvotcbof p«MM 
fltatianed as a walch. — Pleaded Gruiiqr, 

Lord Mackenzie proposed imprisonment ibr six iHooths* 
The crime was not completed, and he had already sufiered 
two or three months confinement. 

Lord Alloway concurred, and considered this one of the 
boldest and most daring attempts of the kind that had been 
made. 

Lord Gillies. — ^The punishment must increase in severity, 
as the o£fence became more and more fi^ouetit Concurred in 
thinking the sentence now proposed, a sufficient, and not more 
than sufficient, measure of punishment for the ofifence. 

Sentence-^* To be imprisoned ia Bridewell for rix calendar numtlie. 



NallS. 

J. DoneUy, 

Culpable 
iiohicids. 



jABfis DoNBLLT, OT DoNLST, diaiged with dupable hemicida, or 
assanh ;— in bo ftr as, upon 24lh Deeember 18i)7, he did attack FnaA 
Martiii, hawker of oiystal, then reaiding with him, and did strike bima 
severe blow with the list, wbeieby be was broi^t to the grenad, tad 
while he waa lyiag theie, cEd, with aa iron am^ strike him thvae or 
mora blows on the head and other patta of the body, in conaeqaenco of 
which he waa severely cat, woaadedt and tamiaed, and ooatiiroed to 
langaish antil 16th Jaaoary 1828^ when be died in oaosefaeDoe ; or 
otherwise^ that he the said Donelly did assault the said Martin (aa 
abore) to the great iajiiry of his person, and effiuion of bis blood«— 
Pleaded Not Guilty. 

The following Medical Reports were proved and received :-— 

* Eoyal Infirmary^ 28e& DeoembtTj 1827. 

* Francis Martin waa admitted into thiiv Hospital ia the memiag of 
Monday last, with two laeerated woimds of tbesoalp, and oootnsioiaa and 
«aperfidal wowida of the kft shoulder, reported to have been inflicted 
hy a *^ enm, " in a sqnabUe. At the time of bis admiasion, be waa 
»andently iatoadeatadi The wound on the anterior part of hia head bad 
ilaid the skull bare — an accident always attendM with danger ; farther 
than that, his wounds were not of a very dangerous appearance^ Since 
then, howerer, considerable fever has snperrened, 'for which it has beeQ 
necessary to bleed him twice. At present there is still consideraUe 
^erer, and be may be cQnsi4ered as in danger," (^igned) Jamk8 
,Brucj(, House Sargeon« 

' Royal J^firmary, 18(ft Jwmary 1828. 

* We baTe this day carefolly examined the body of Francis Martin* 
omd found two small wounds of the scalp, and an extensive injury over 
the shoulder-blade. On removii^ the scalp, the bone corresponding to 
rthe situation of the wounds was slightly discoloured. On subseqoendy 
elevating the ikaUcap, and removing the lining membrane, a eoUec&m 
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of pnmlent matter was discovered ]ymg upon the snrfhce, and between 
die hemtapheres of the brain. The eubetance of die brain itself pre sen t" 
ed general appearances of inflammation. In the eanties of the chest 
there was found an extensive effusion of sero-puralent matter ; and the 
lobes of the lungs were in several places covered with a layer of eoagu- 
lable lymph. The lungs, on both sides, contained tubercles apparently 
of old standing. 

* The viscera contained in the cavity of the abdomen appeared general- 
ly healthy* 

* Upon the whole, we are of opinion, on soul and conscience, that 
Francis Martinis death was the consequence of the general inflammatory 
fever which followed the injuries which he had received previous to his 
admisnon into the hospital. (Signed) Adam Hunter, M. D., Sur- 
geon, Royal Infinnary. John Campbell, M. D., Surgeon^ Royal In- 
firmary« 

The deposidon of the deceased having been read, the pannel desired 
to retract his plea, and pleaded guilty of the culpable homicide libelled. 

VenKei^^Ymd the pannel Guilty in terms of his own confession. 

J. W. Dickson stated, in mitigation, that the deceased and 
the pannel had ever been in habits of the greatest intimacy ; 
that tliere was no previous difference between them ; and that 
the unfortunate quarrel which led to the death of bis friend 
took place when diey were both excessively drunk. 

Lord MACKENZis.-«"The circumstance of their being intoxi- 
cated could not be taken into consideration ; but as, from his 
deposition, it rather appeared that the quarrel was begun by 
the deceased, and as the injury inflicted was less extennve 
than, from the nature of the instrument, it would have been 
had the pannel acted under the influence of violent animosity, 
he felt inclined to propose the lenient punishment of imprison? 
ment. 

Sentence — To be imprisoned in Jail for twelve calendar months. 



19A Fdmuxry 1826, 
For the Pannel — ^D. M'Nsilu — Lislix Melville. 

Thomas Mackenzie, spirit-dealer, cbai|;ed with rape or assault, Kq. lis. 

with intent to ravish ; — ^in so far .as, on the night of the 19th, or morning ^Z^^ 

of 20th November 1827, hs did, within the house, or house and shop ' _ 

then occupied by him, near Trinity Cbaiu-Pier, attack and assault Mary ^^-^xx. 
M'Lennan, then rending with Colin McLean, mason, near said Pier, and 
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did edze hold of her when in the hoote alone with himaelfy and did 
throw her upon a bed, and did use indecent libertiee with her penon, 
and did straggle with her till her strength was exhausted, and did coTer 
her head with the bed-clothes to prevent her cries ; and, haying thus 
overpowered her, had carnal knowledge of her person forcibly and against 
her will, notwithstanding the utmost resistance in her power ; or other- 
wise, &C. (on the alternative charge) — Pleaded Not Gnilty. 

m 

Mary SfLennan deposed in substance as follows : — ^Witness is 23 
yean of age, and came from Ross-shire about two yean ago come Whit- 
sunday. Had been in service of a Mr Labg, near Canal Basin. Left 
his service at Martinmas, and went on a visit to one Cameron for a few 
days, while looking out for a place. He is her relation. He is a por- 
ter, and lives in the Lawnmarket. She stopped there from Tuesday till 
Friday. She went next to Colin McLean, a mason, to stay a few days. 
He was an acquaintance of her*s, and a married man. Stayed there die 
Saturday, Sunday, and Monday. Was sent to the house of prisoner for 
twopence worth of bread, about six o'clock on l^onday evening (the 
19th). Got the bread, and returned to McLean's. Was sent for bread 
again about ten o'clock that night. Found the prisoner and his assistant 
John Jack.—' What happened ? '— iJm. ' When she came to the door. 
Jack gave her the bread ; — ^Mackenzie came and took her by the hand, 
pulled her in, and desired her to sit down. ' She had seen him once 
some time before that night in his own house, but he was not an ae* 
quaintance of her's. He bid Jack take home the bread, ' and be woqU 
keep her. ' He said this in a joking way. She fdt no apprehension at 
the tune. He asked her about the place she came from. Two police* 
men came iui and got some beer or alew They did not stay above five 
minutes. They did not sit down, and did not speak to her. The pn- 
nel had used no freedoms with her before this. He then rose and lock- 
ed the door. She was sitting by the fire ; and, seeing him do so» said, 

* It's time for me to go home. ' He replied, * It's time enough yet. ' 
She rose, went to the door, and said, * Open the door. ' He replied, 

* No, I told you before, I'll not open it the night. ' She continued to 
insist and said, ' In the name of God, open the door. ' He bid her 
come in, and began to talk of a girl he knew that came from her part 
of the country. He bid her take off her clothes, and come to bed. She 
said, * No, she would go home. ' He said she should not. She took 
the key in her hand to open the door, but could not ; and he said that 
nobody could open it but himself. She sud, ' If you'll not open the 
door, ril break the window. ' There was a shutter. He said, she would 
not win out suppose she did. He took hold of her arm, and bid her 
come to bed. She bid him let her go and get out. He desired her * to go 
ben, and see this place where the bed was. ' She rose, and he took hold 
of her shoulder and took her ben, lifted her upon the bed, and took off 
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her shoes. He came in himselT, and pat hw head below the clothes. She 
said, ' Let me out. ' He said, * No. ' She cried out, * Lord Almighty I 
what are yon going to do, are yon going to kill me ? ' He replied, ^ No, 
no, there's no fear of yon. ' Did she scream ont ? Yes. Lond ? — so 
loud as that people would have heard her if they had heen aside the house. 

* Did she cry out as lond as she could ? ' Ans, * No, she was afraid he 
would kill her.' She resisted and struggled with him. He put both her 
hands behind her back» and held them. He had taken off his clothesi 
except his trowseiSy before he came from the back-room. He took them 
effwheiihe p«t her into bed* Witness, in answer to the usual questions, 
then swore poaitiTely to the commission of the offence, forcibly and 
agatnat her will, and that be straggled with her two or three minutes be- 
kre be succeeded* She said often, Lord Almighty let me away, a)^ 
you going to kill me. There was a flow of blood. She left her shift 
next day in Cameron's, and kept on her petticoat. A police-officer af- 
terwards got it. She identified a shift and flannel-petticoat produced, as 
those she wore that night. Had had her monthly courses two weeks be- 
fore that time. * What happened next ? ' She rose and sat up in the 
bed, and he put her down again. He had connexion with her again, 
agunst her will, but being sore and hurt^ she was unable to resist. He 
kept her in bed aU ni^t, and had connexion with her a thiid time, 
against her will. She would hare resisted, if she had had strength. She 
naked him, two or three times, to let her up, but he would not* She 
got up before five o'clock on. Tuesday morning. He rose and put n 
cloak about her* McLean came and rapped at the window before he 
rose, and asked the pannel, what he had done with the girl that had 
been sent downiest night? Rmnel relied, that she had gone nway 
wiih Jack. The witness said nothing. Was not able to cry out. All 
her dotbes were on all night, except her shoes. She was quite felled be- 
fore that* Was not sure if it was McLean's mce. She was ashamed 
and vexed. She was weeping. She got up, and M*Kenzie offered her 

• l^ass of whiskfi.bnt tb^ would not hare it. She went to M'Lean'a 
bouse* .Juk (who lodged there) opened the door. She said, it was a 
peat ah^Bie of him to leair^ her there all night. Jack replied, it was not 
his .foult ; tliat he did not think be would have kept her all night. Saw 
Mlr^. M*Lean that morning, and lold her what had h^pened. On the fiiat 
occasinu did. Hot 'tell, bev, bewise.the children were in the room. Told 
her thil vioteaoe had hew^ need, and that she had been forced. Was 
ashamed to .show the dotbes. Went to a Mrs Ross, and tdd her what 
had bi^pened. Told her as if it was of another person, because the chil- 
d^n were geiiig about. . This she did on Tuesday 20th. Went then to 
Mn Cameron's,, but did not tell her. Staid with her that night. Re- 
turned to McLean's on Wednesday. Staid there all night; and, on 
.Thursday, v^ent to Mrs M^Sweyd, and told her the whole* Mrs M. 
told one of her lodgers, and he went with witness to a sheriff-officer. 



dS6 RAPE. 



and die WM taken lo Dr Caaapbelly who inspected her penon. Went 
o the eheriff-offiDer on Friday. Dr Thatcher waa called in afterwank. 
She wat aent bf Dr Camphell to Qne en aheny»Hooae, viiere she reBoaia- 
ed ten daya. 



Crou-Exammed by D. M'Nbill. 

Witnen had« once More that, been hi M4Centie*s (pannero) 
aboat half & year before. On die 19th, when ahe went at ten^ 
about a quarter a^ an hoar in tiie pannera hooBe, or ahorter, before Jack 
left it. She knew that he wtt going lo M^Lean'a. He aright he gone 
aboat e qoarter of an hoar when the policemen came in. The hamm 
waa a very wm pYaoe. Not aix feet broad. A row of cellaia, akmg the 
pnUic road, fronting the sea. The piititiona wero knocked oi^ There 
were three places, a shop fironting the doer,— « little place off to the leftf 
and another to the right The shop frees the door. She was m the 
little place, at one end, when the polioeaien cane in. The sleepiag-pkoe 
was in the other end. Hie principal aliop was between the two places, snd 
*there was a table in the middle of it There was no part of the place men 
than six feet from die road. There was a window opporite the bed, and 
one in the other place where the fire was. When he took her hen, she had 
no idea what he was going to do. He took off her cap and tied ahand- 
kercbiefroond her head. He gere no reason lor doing so. It was pot ob 
like a nightcap. Hepirtheranderthebed«cloliies,i[rtnch were folded down. 
' Did she sospect iriiat he was going to do? '— ^jIiis.) * She thongfat he 
was going to kfli her. ' She swears rfie had no sospidon he was going 
to have connexion with her. — He was no time nnder the dothes hefeve 
he attempted to hare connexion. He held her hands behind her with 
one of his ; she got one of them loooe ; before he had his wi9 «f her. 
'Which hand ? * .Does not recoClect— She heard the poUceman calli^ 
the honrs. — She heard Aem caH twelve or one e clocik, and five. She 
did not sleep. Was so weak and exhansted that ahe ooidd not speak 
when M'Lean was at her window in the morning. * Did she make wtj 
attempt to speak?' No. * Did she mi&e any attempt to call when she 
heard the policeman pass ?'— (^itf.) She nertf heard them paw ; msMly 
heard them call the honr. B was after Ae llrird time that McLean csnso 
to the wkdow. When she got up, she herself took off'Ihe handkertiKef 
that had been pnt on the nig^ heibie. Tho pasnel remsinod intod stf. 
ter she got np. She carried ben her shoes aadpat them M flt tl» flmft- 
side. He rose and pot on his cfothes. He o pm ed Ao door, end stood 
at it a while before she got out She did not ssiy So Mrs WLimtk tfettt 
he had tdcen off her dothes. Mn McLean ^d not tell Imh' Ihot Ae 
most go awa7,and that her irasimnd wonM not alkmT her to remib. She 
atiud tin the afternoon and washed lier gown. Went to Bdiniim^ 
(as above), and on Wednssday retnmed to M^Len's. Bit off her shift 
ftt Camerbn's on Tuesday. Did not gfive it to any one. Did not show 
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it to aay ant. Left it in the bed. Fmmd H wkere alie Mt H afiker the 
liad bectt to Ike dwlon. SbM^d thMi her pattieoat. Dr Itedker 
Mk^difflhehadftBfaift; she idd the had. She toM Urn the haddmwn 
it away. * Why ? '-^.^Iw.) < She was adiamed to allow it to be eeen. * 

* Why? ' — ^ Became it was bloody, or beoaaae it was tem and ditty? ' 
— ^AnM.) * From both. ' Had beeft down twice to McLean's within the 
last fortnight. Did not see Mr M'^Lean. * Bid witoeas at any ttme 
■nke any proposal to go away ? **»^Ans») * Mia McLean was aiwnya 
awpittg te HHui wonld he hanged; and witness-was ftared and saidt 

* She wodd rather mn awny than see the nan hanged. '-»-nnd ^ that if 
ahe had aililer she wonld lather go honw thMi see hini faai^;ad. ' DM 
wet ask faini to fivn her menay, btt niersly saidi thai if she had nieney she 
wnnldgo. There wann p n iinen— p reee nt » whasssd * far Gedsaho tafce 
nller,lsrAenuniwiH be handed;'— and d» replied, God Ibibid thai any 
■HBi shenld be hanged Imt nie^-.«49he walked to Edinbnigh-.-not easily 
-«4elt koM and asre. It waa the &at tiaas she had eennezion widi n 
man. ¥rhenBlie was sitting on die bendi in the moning, paandsaidto 
ksr he wonld tail Jnek she had been sitting there all night. She said to 
pannd» before going* ' What will I do now ? ' he t«rid her to come back 
nnd ten him what Mrs M'Lean said. She thinks the pmmel slept n 
^riiile. After he had kicked the door at night, he said he woaki giro 
ber five minates to open it. She tried bat eoald not, as the key tameii 
rsmd without catching the bolt. In the meraing^ M'Lean did not .seem 
to beliere the pannd, bnt said < Oh Tom ! Tom! Ill make yon and her' 
— «d£ag something which shedid net distinctly hear. Did not <^»eak to 
McLean, partly becanse she conld net, partly becsnse she was a^amedk 
Did she tell any body that she bad sat np all night? (dm} M'Lena's 
aon said, ' yon wero in bed with M^Keanie,' and she replied that eho 
had noty bnt had sat vfoa the form all night. Said so to nobody else. 

PiilKoi €b«^p6ett; sullen and aecoidienr, Wost Newmgten. When 
lie saw her on the 22d» the giri M'Lennan was mneh agf tated and omi; 
Insed. Drew np a Utfmt (the foltowing) :->' 1 p. m. 2M N&^mb^ 
1627. I hereby oertiff on sonl and ososdeBoe^ that Mr George Camp» 
hell, BseBsenger, haa jma called npon me with a yonag woamn, who haa 
informed him that she waa mvished. on Monday's night and Tnesday'o 
naoming. She oompknna of being all sore foam the hmima die swrtain^ 
nd at the tiam. Pidse abont 100. Cammt ti^ in n (nil iiwpiratiMa< 
foam pain in her chesty partiaihaiy nnder the left beeast. Her petiicsnt 
k atained with arterial blood; and she mforms aM that her shirt» whidb^ 
ahe has now shifted, is also stained in the same manner. The eatsmal' 
parta appear to be swelled and redder than natnrsL The hymen is 
dently mptnred, wtiA appears to have be^ mora atnmg^ and the 
tranoe into die ragina perfaspa mors contncted, thsstinn giri of her ags*> 
The perts are still tendsr, and she is nrach ngitated. In abort, ahe has- 
overyappeaivKe of hating sn£EBznd recent nolenoe. (Signed) fAmxcai 
CamfbklLi Snigeooi 4^ West Newington.' 
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Iq eoBJimcUoiiwith Dr Thfttehery oa the SOtfa, drew, up another Re- 
port (the fonowing) :— ' Edinhurgh, 26ik November 1827. We here- 
by oertifyy that we haTe» both last night late and this day. Tinted Mary 
McLennan ; according to the remit made to na by the Honourable the 
Sheriff-Babatitate of Leith, and minutely examined into erery particular 
of the case. We find that ahe complains of general pain, and soreness 
over the abdomen and extremities ; bnt there is no contusion or maiks 
of violence or any acceleration of pulse. On inspecting the external 
parts of generation, they i^pear redder than usual ; but, in truth, from 
the* period thai has elapsed, they are destitute of those esaential charac* 
ters requisite to say that a rape haa been actually committed, though 
from her own statement, and the appeannce of blood on the petticoat, 
it is rendered probable that the parts any have been exposed to violeaoe. 
(Signed) John Thatcher, M. D. Patrick Campbsi.i., Smgeon.' • 

Dr T^oHfiAcr, physician, Edinbnigh. Witness read the foUowkg 
postscript to the above report i—* Edimbmgh, 21 A November 1827. 
I hereby certify, that I have this oTening examined the shift bnn^ht ne, 
as the alleged shift worn by Mary M*Lennan, at the time she r^orts 
herself to have suffered violence, and find it mariced with blood, at least 
from its smell and appearance, bearing the ordinary character of blood, 
and have thought it right to affix my initials on several parts of the said 
shift. (Signed) John Thatchbr, M. D.' 

(Examkuiiiam.') — Saw the girl twice, — on Sunday and on M<mday. 
Saw first the petticoat marked with blood, and afterwards the shift. The 
stains on the petticoat appeared to be blood. Those on the shift dif- 
fered in appearance so materially, that had they not wanted the pard- 
calar drcumstance of smell, called the milky fbtor, he would rsther have 
apprehended them to have been caused by the menstrual dischaige, 
than by pure blood. They had not the milky fetor which recent men* 
stmal matter would have evinced. But from Uie length of time that had 
elapsed, it was impossible definitely to say what sort of matter it was.-^ 
(«/• C.) * Suppose she had not had the menstrual dischai^ since a fort- 
night before his examination of the shift, would he have rather supposed 
it to be blood?' — {Ane.) * He would.' Would rather have been in- 
clined, independently of tha^ to think it blood. The parts were a little 
redder, but had the natural appearance. Bnt a week had elapsed. Ex- 
amined the thighs and lower part of the abdomen to ascertain if then 
were any marks of contusion, to connect with the story she had gives, 
but none were diaeoveiable. . She templMoed of weakness of the chest. 
There was no acderation of pulse. The blood appeared of difiersnt 
colours. It was in lighter and darker streaks. Shed on fiannel, it would 
aasnme a darker colour than if shed on linen or on cotton. Would not 
.have expected so much blood to > have been efiuaed, even with a very 
forcible connexion, as then appeared. The hymen not supplied with 
.such a number of vessels. The vagina was more relaxed interpally than 
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e^t«fiialJy» * The internal parts being pmallt would notmore blood be 
abed ? '-— (ifii«.) ' From rigid intenud parts ibe flow would certamly 
be greater.' The external parts were. convgated. It is from the external 
parts alone that there is a flow of blood* Not prepared to say tfal^ blood 
W011I4 follow a second or third connexion* Wpuld nol ffrf^ upoi% him- 
aelf to. say that nolence had not been nsed. . Regretted that he had not 
eeen the woman eatUer to maka the foct more certain. 

Cross-examined by D. McNeill. 

< liiCght all the appearances described in Dr Campbell's report be ac- 
conated for by a Toluntary connexion ? '— (idiu .) ' Yes^ they would be the 
8ame» bat in a less degree. '—Under any circumstances witness thought 
the appearance of blood greater than could be accounted for by con- 
nexion. She at first told him she had thrown away the shift ^ Did 
the account she gave lead him to expect maiks of yiolence on the 
thighs? ' — (Ans,) * It certainly did ; there could be no doubt of it. ' . 
Her appearance was modest. There was no semen on the shift or 
petticoat, 

AusoN moved to be allowed to re^-examine Dr Campbell. 
He bad not been out of CourL 

The Court ruled that it was not competent. 

There was then produced and read the following certificate— 

^* Queensberry ffousey 4i% December, — I hereby certify, that I do not 

consider Mary M*Lennan in a fit state for a judicial examination, in 

consequence of the pain of her head and chest. (Signed) WiLLiA&f 

RfiDy M. D. Physician to the Fever Hospital, Queensberry House. ' 

(D. McNeill objected to a postscript to said certificate, al- 
though libelled on as a production. It could not be read as it 
contained matter of medical opinion, and had not been proved 
on oath. — Sustained.) 

mMn JaA recollected McLennan coming for bread on .the night in 
qaeetion. Pannel told witness to go home with it, and she would be 
after him directly. Next morning, on returning to McLean's, she (Mary 
M'Liennan) said to witness, * Why did ypu go away and leave me dying 
of cold on the form all night ? ' To which he replied, that she might have 
come away with hhn, and that he would neither excuse her nor him 
(meaning the pannel). — {Cross-^uxmined^ — There was no shutter to 
any of the windows, but a curtiun ' before each of them. There were 
hotioee Withm twenty yards. She looked well enough in the morning. 
She did Hort appear unwell, or as if she had been crying. She did not 
appetf lU or exhausted. She smiled when she spoke. 

CUAm MiLean corroborated the evidence as to M'Lennsn going out 
and not returning that n!g&t» Went t^ M'K^xie's next morning, and 
asked if the wotoan was there. He said she was away ' with. John/ or. 

z 
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^ aftef John/— not tare which. Witness was not in pannel's house ^ 
morning. Went to his wife, and told her if McLennan came, net to 
gtre her any quarters. — (CVoi«*ea«mtfiecf.)-— The pannel, M^Kenzie, went 
about for sereral days as nsoal, until taken into custody. 

Mrs APLeofu^^ln the morning when she came home, two boys bang 
present, McLennan said that she had lain all night on a bench. Wbik 
they were alone, she told witness she had been all night with M*Ksosie. 
She said they had connexion. Did not say whether by force or not 
She said that her clothes were off, &c. 

Mrs RosSi wife of Duncan Ross, chairman, Edinburgh. M'LemitD 
came on the Tuesday, and tdd witness a story of something that had 
happened to a girl she knew. Afterwards acknowledged that it wis 
concerning herself, and wished witness to go down and speak to him, 
and see what he had to say« or something to that effect. 

Mrs Cameron and Mrs 3f^Sw^^ to whom the story was aftenreitls 
communicated, were also examined, but nothing of importance ome 
out in addition to what has been stated. For the defence, witnesm 
to character were called, and a son of M'Lean's, to prore that she 
smiled in the morning, and spoke of having sat on the form ail night 

In his declarations, the prisoner said, that his aunt, Mrs McLean, fre- 
quently sent for bread. But that no girl came from her on Moodiy 
night, the 19th Norember last; nor did any girl remain with him ill 
night. Denied having ever detained all night, or having had connezioa 
with, any girl there. He declared that Jack slept with him that aigfat. 
Declared, that M*Lean came on Tuesday morning asking for a girl, md 
he told him there was no such girl in his house ; and that he opened the 
door to M*Lean, who came in and carried away a trowel, &c 

Alison addressed the Jury for the Crown^ and demanded 
a verdict. 

D. M'Nejijll. — If the pannel incurred any danger, it arose 
from a different crime from that with which he was charged ;— 
he meant the very foolish one of falsehood in his judicial decla- 
ration. A case of this kind was always important, and demand- 
ed the most deliberate investigation* For, in the words of one 
authority, * the charge of such an offence is easily made, and, 
although false, is bard to be disproved. ' — (Hume^ vol. I p* 
504.) In the words of another— < It is an accusation easy to be 
made, hard to be proven, but harder to be defended, by the 
person accused, though innocent.' — (Hale's Pleaa of the Crown.) 
Therb was no charge so apt to be preferred from malidoui or 
interested motives, and there were many instances on xecordi 
where ingenuity had been but too succe»ifuUy exerted to give s 
colour te accusations of this kind, which had no foundation in 
truth. The Jury would first look to the extraordinary circom- 
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stances of this story. She went alone» at a late hour, to the 
house of the pannel for bread. She was conducted in, — taken 
by the hand, — ^told she was to be kept all night. Still she felt 
no alarm,— ^was sensible of no impropriety, but remained con- 
tentedly, because, forsooth, < no violence had been used.' 
What followed? — When the policemen had retired, the pri- 
soner undressed, and locked the door, she all the while sitting 
by the fire. She made some objection, — got five minutes to openr 
the door, and lost the wager, whether willingly or unwillingly, 
the Jury would judge for themselves. They would also consi- 
der what would have been the difficulty of passing from the one 
place to the other, if she had been disposed to make resistance* 
There was a table in the centre of the middle shop ; but it form- 
ed no obstacle to their progress to the sleeping apartment. 
There was no struggle, no resistance ; and^ when they got to the 
bed, he proceeded to take off her shoes, to tie a handkerchief 
round her head, took off his trowsers, laid her under the clothes, 
and, up to this moment, did this woman of twenty-three years 
of age swear, that she had not the most distant idea of his m- 
tention. * She thought he was going to kill her. ' Bat the 
Jury would keep in view, that he used no threats, showed no 
weapons ; on the contrary, told her not to be ahrmed, and that 
there was no fear of her ; so that neither could it be alleged, 
that this was a case in which the female was subdued by violence. 
The handkerchief remained about her bead all night. She heard 
watchmen call the hour. There were inhabited houses m the 
vicinity. There was no shutter to the window, in short, it 
was a story which carried iEibsurdity on the face of it, and even, 
if there had been no discrepancies, would have been unwor- 
thy of a moment's attention. But there were very serious 
discrepancies. fShe was flatly contradicted in some most im- 
portant particulars by the McLeans, by Jack, and by Mrs Ross. 
(£v.) Next as to the medical evidence. The devices of women 
in such situations were inconceivable. AH the works on me- 
dical jurisprudence werie full of them. But even supposing that 
all the appearances were real, the^ Jury would recollect that they 
might be accounted for, as well by voluntary, as by forced coi- 
tion. More than this, however, the possibility of this crime be- 
ing perpetrated without assistance, or without the female being 
reduced to insensibility by drugs or blows, was doubted by all 
the best medical jurists. (Beck. p. 57. 58. Lond. 1825.) And, 
in fact^ he could find only one case in all the books, of a case 
prosecuted to capital conviction in this country, where the man 
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was unaided, (Stanfield 1817.) Here the feoiald'^ dislumonr 
was complete, and the thing was known before, her diaclosiire 
was made. She was turned out of McLean's ; proceeded to Edin- 
burgh ; talked it over for a day or two ; and then, finding that 
she had no other chance of regaining her cbaraeler« went to 
the authorities* Therefore it could by no ttean's be cbnsidered 
a voluntary proclamation, and it cmly tended to ilMvease the 80»> 
pidon against her. As to the dedftrations, he had merely to re» 
mark again, that the pannel was not tried Ibr falsehood bat for 
rape. It was most natural, both for the woouto'a sake and his 
own, that, when questioned on thfe transactums of that night, 
he should wish to keep them wholly concealed, binoeent or 
guilty, he would be equally desirous to do so of course ; and, 
therefore, not even a presumption couldbe raised up to his pre- 
judice on this account. 

Lord Justice Clerk charged the Jury. — In cases of th» 
kind, the greatest caution was necessary. But, when pressed upon 
them, that there could be no rape Without assistance^ blows, or 
drugs, — sorry to say that there was a case (Hans Rigeison, 
May 1811, Perth Cir.) where the woman swore Ibat she was 
overcome on the sands, there being no others near. There was 
no proof of blows, but her evidence was confirmed by persons 
who had been looking in that direction widi a spying-glaas, and 
the man suffered the last punishment of the law. His Lor&hip 
then went through the evidence^ and having pointed out all the 
circumstances that tended to corroborate or discredit^the prm- 
cipal witness, directed the Jury to decide whether hei^ statement 
was or was not entitled to belief. 

Verdict — By a plurality of voices, &d the crines lihsBeA Not Ftoven. 

Sentence — Assoibrie and dismiss. 
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Advocation^HoveTOV ag. Po)rao)^---£!a»ctc2idn <^ 

CUatim — Damieik. 

For the Advocator — D. M'Nxill — Smtthb. — For the Respondeat— 

M. P. Brown— M. Napier. 

Smythe, for the advocator, stated, that there were several 
reasons of advocation, and proposed that they should be taken 
separately. A criminal libel was raised against bis client, Robert 
Houston, late shopman in the employ of Bailey & Co., Glass-ma- 
nufacturers in Edinburgh, before the Magistrates of Edinburgh, 
on 12th January, and the diet of appearance was 7 th February. 
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There w^ifi^ two eocecutions of citettmiy from neither of which it 
i^ypearetf that he }iad been personally cited. One citation bad been 
left for the advocator at his father's boose in Greenock, on 16th 
January ;— another on the i2th January, at bis alleged dwelt 
ing-bonse in Edilibwrgb. Objections were taken to both of 
these ditatiobs. He Bwned and offered to prore, that neither 
of the twKo places was fak domicile at that time ; that he had 
left Eduibni^ on 26th November, without any intention of 
retoming ; and that he bad not acquired a domicile any 'where 
dse. A proof Was led« from which it appeared that he bad left 
Edinbuvfi^ M th^ J26th Novensber IBS? ; had paid up bis lodg« 
anga to that time $ isnd that it, "was not nndevstood ihat he had 
any iatehtioA of retufning; He had l^ft the sendee of Bailey 
& Co. ; liad' tiaken' his dlo^h^' >«¥Hh hhn; It was alsd proved, 
that he was seeirin Qreenbckeavly in D^ember^ at his faAer's 
boose, and' chat be' remained there for three weeks. He after* 
wards returned to Edinburgb, solely in consequence of the^e 
proceeditigs against him ; applied for lodgings at the house in 
which liellad been for .(wo yei^s and a half previous to iiis first 
departure in November; found it filled with new lodgcse ; pro* 
cured a room in the neighbourhood, and had bis meals sent 
from his old lodgings. The Magistrates thereupon sustained 
the objection to the Greenock citation, but repelled the objec*> 
tion to the dtation at Edinburgh, in respect of his not having 
lost his domicile there. It was therefore to this last citation 
alone that the atteanion of the Court was now to be directed. 
The act required, that citation sboqld be served personally, or 
at the dwelling-place | bat here the house at which the copy 
waa left had iMased, for more than forty days, to be bis dwcJl*- 
ing-piaee | and if, as was alleged on the other side, he was con*- 
eealing himself, the simple remedy was edictal citation. The 
authority pf Hume'on this pqint was ^press, (vol. ii. p. 94f&-^ 
and 859; and this cases of Frood, iSth Aug. 1771, and Camp- 
bell, 80th jAa.=17».) 

M. Napieb for ih^ respondent — The complainer was very 
lately in the servke of -^ Bailey {(^ Co. On the 5th November 
1827, be was apprehended, at their instance, on a charge pf 
theft, and Kber^ted off Afe 20t\{. At that period, it was admit- 
ted that bis domieile was in Milne's Court, where he had vesid^ 
ed two years 'and a hal£ On the S6th of that month, however, 
he left Edinbvirgh, lind went to Greenock, where he remained 
QnUl 28d Btecomber, leaving directions widi bis kndlgjjy to 
send any letters or papers that might be left for him, to his agent 
in Edinburgh^ who bad akd ^ven bail for liis appearance, and 
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was agent in the present process* Under these drraoistances, 
he was cited at the times and places as already desGribed, and 
was next seen on 26th January last, in his fatber^a honse ugain, 
where he remained until 5th February current^ and then re- 
turned to Edinburgh. He took lodgings under the same roof, 
and on the same floori and had his meals from. his old lodg« 
ings. The citation was left on the 12th of the preceding 
month ; so that there was just an interval of forty«-seTen dayi 
from the date of his departure, 26th NoTeaiber 1827, to I2ib 
January, when it was so left. Therefore he had not .lost 
his domicile. He could only lose it by acquiring an- 
other domicile, or by becoming a housdesa wanderer and 
vagabond. But it was proved, that twenty-two out of the fifty- 
seven intervening day3 were spent by him at his fiUlMr^s bouse^ 
and diat there he did get a citation, which is in process, and thus 
only twenty-five days remained, during which he was lost sight 
o^ which was not enough to make him a wanderer and vaga^ 
bond, and a proper subject fcnr edictaL citation. Neither could 
it be said that he was furth of the kingdom.; and then k fol- 
lowed that he had a domicile, and that that domicile was in 
Edinbui^h* 

M. P. Brown followed upon the same side, and contended 
that domicile was a variable term, and that it was in every case 
a question of circumstances, whether a person had lost one or 
acquired another. There were only .two ways in which it 
could be lost 1. By acquiring a new one ; 8. By a change 
of status. He founded upon tlie Greenock citation, to the 
extent of proving that the three weeks residence at his fatber*t» 
did not give him a new domicile^ while his subsequent absence 
o£ thirty days did not make him a vagrant. Domicile was 
more easily lost, — ^more easily regained in one case, than ia 
^nodier, and there was no principle and no authority for hold* 
ing that forty-$i;s days absence was sufficient to dissolve n per^ 
son's connexion with a place where he had. resided for two 
years and a half, and to which he had. returned. 

J)^ M'JsTEiLii for the complainer. — Pleaded that die sole 
question before the Court was, whether the second citation was 
good or bad ; and thojt the reqjondent wasnoticntided to eke 
it out by founding upon another citation which had now no l^ai 
^existence. Domicile was a flexible term; but in. criminal matters 
the dwelling-house, — the place of actual residence— rwas the 
thing, and their Lordships had now to decide, whether a cita- 
tion, which was not left at the dwellinj^place^of the person for 
$ffiipv^ it was intended, was good, because that person had re- 
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iiuiied to sUte Ms objection. He bad been seen in Greeiiock ; 
and if- due diligence had been used, be might have been cited 
personally, which would have deprived him of all reason of 
complamt. 

Lord Pitm illy. — ' It is impossible to concur in the finding 
of the Magistrates. The man went away, and there was no 
reason to expect that he would return. After two months ab- 
sence, he was cited at the place which he had thus left fcMrever, 
as at his dwelling-house ; and there is no reason for holding 
that this is a legal execution under the words of the statute. 
Personal citation is the best mode ; and leaving a copy at the 
dwelling is but a remedy, and not a perfect one. I cannot go 
the length of holding that his last dwelling-place is to be con- 
sidered his domicOe, until he acquires another, for where would 
it stop? The citatiqp must be left at a place which is truly 
designated as his dwelling-house at the time. When the ques- 
tion is, whether it is, or is not, his domicile, we have nothing 
to do with any other ; and, even if he has not acquired an- 
other, the one which he has thus left, without any intention to 
return to it, does- not .the less cease to be his dwelling-place. 
Sustain the objection. ' 

JLoRD Aliowat.— < Was the citation a good citation, in the 
terras of the statute, or not? Was this his dwelling-place or 
not ? There are two statutes ; but the principle of both is, 
that a person is to be cited at his actual place of residlpnce. 
But this person had left his lodgings in Edinburgh two months 
before ; and there is no authority for the proposition, that tlie 
dwelling-place remains the dwelling-place of a person in such 
circumstances, and a place where citations may be left for him, 
until he acquires a new domicile. If there were, where would 
be the authority, where the necessity, for citing a person as a 
vagrant?— -for there is no person who has not had a domicile 
at some period of his life. The clear and obvious remedy was 
edictal citation ; and as they did not use it, they are not en- 
titled to press upon us an interpretation of the statute, which it 
will not bear. ' 

Lord Justice Clerk.—* We have merely to consider, if, 
on the 12th January last, this was the complainer*s dwelling- 
place ; for it will not do to take the supplemental residence 
into consideration, or to give countenance to doctrines in this 
Court, which would give rise to much inconvenience in the 
other. * 

< Sustain the objection to the citation of the advocator, as 
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^t his dwelKng-plaee in tklmburgh ; dismiss the ]%el, so frr as 
cohcelrtos him ; and fiiid the i^e^ndent KaUe to th^ oompyner 
in e^enses. * * ■ * 



For D. M'lntyre and A. Wafson — 8MTTHS.i— For J. Bnrhia TirnTir 

' • MlLtlLLS. 
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Amaultaxd jScoqn and sbbs of Fenb,aiidatf ^^a^4>(fimmAV^t^!^yrli^i^ 
Rommr. abont 53$ yaitcU distani froqi die b9 W ef W3liam Jf^wh 4s^ a^ 
Quarryipilli pt at Bonne odnf psit of ihe si^d higi^ rpad, beftweea nid 
Quairyiiiilly and the eld roa4 Ifwding from the ttid high load to Bilfor- 
mack, in the shire of Perth, they did attack and assaolt Samuel Iliasiis 
Deseret, snrgeovi, re^dbg, &c.» and did strike him one or more seven 
blows on the right eye, or some other part of his person, with their fisti; 
and (2.) farther, be the said Deseret having ran away from them along 
the said road, they parsned, and having overtaken him within abont 43S 
yards of the sud house at Qnarrymill, and he having been joined by 
David Ca^b%rt, tacksman of the mill at Inneihost, and Robert Fisb, 
Wright in Old Scoon, they then did again attack, and give hhn one or 
more severe blows with ihefr fists, by which he was severely injured in 
his person. (3.) Farther, the said Deseret being, in consequence of die 
Violence thus offered him, afraid to proceed by himself on' his way to 
"Quarrymill, and having thereAire offered to go idong^Hrith'Ike said Da- 
vid Cuthbert and Robert Fish to Old Booon, and they ha^dng all pro- 
ceeded on their way thither, were oveitaicen by theA, aad at a psit of 
the said high road, willnn about 78 yar0s from said houae at QoHiy- 
'mill, or at seme other part of the said high road, hetweea Bhw Bbnkel'i 
Bridge, and the old road to BaUbnnack, thsy (M*Iutyie»' Buchaa sad 
Watson) did attack the eaid SaTidr£nlJiberft» aad did strike him asfwl 
severe blows on the head and body with their fists, and ^tb a sM>Q^ ^ 
other substance whidi one of them had in his hands, and did knock Um 
down at the part of tbeoaid iMgh r^adi or ^t t(ie side tl^ree^ or ia tbe 
ditch, or close thereto^ and did hokl him down and strike him with their 
fists, and kick him with their feet on the head, aide, and other parts of 
the body, to the effnsiop of his blood, and great injury of his pefsop ; sad 
did then tear or cut off the left breast of his coat, and also the frdogi 
of his coat, a^d did t^e from him, bj force and violence^ a pocketbook 
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of i6d l^attier, eontakufd tn^tiie nil pocka^ a nunbor of Ulh^ ^msAf^ 

m'in Us'kWAil'pMflcNlaiiy'^iiid^did 'tila»To& lum of > tho imv/ M^ 
fnt^ pleaded OtHkfof die aMolvUlt Not Ovlty^ ibtioUbary. 
BaduarHfleadM Not QiilHjr, tad A. Wata^n Mb osdiimd. 



• t f ' 



Melville, for Buchan, objected, thai the copy of the libel 
servied upon tlie ptaonel was not k full copy of 'tibe, principal li- 
bel. In the major proposition of botfi, Dougal M^Intyre, Joltn 
Buchan, and Andrew Watson were called upon to answer to the 
crimes charged against them; but in the minor proposition of 
the copy served upon the pannel, it run thus, * yet true it is and 
of vecity, Aat .yoti the said Dougal 'M^Iatyre,. Joha Buchan, 
mai dndrmrWUm/^ use' ali and i^hi 6t qtkd^r oth^Bpf 'yinif 
gflilty ofthi said^imfeSy^&c* ?' » * '» ^ .* '» - >r 

DuMDAB filled, 'that tli<» error did not run throogb the 
whoie of'the fcopy*SeKed nj)6n the ptinneL* ' • »' ' f; • 

*iPhe LoBD Jusi^cWCLERK^The copy served upon the pan- 
nel must be' correct In all essentiied pafiiciilars ; but in liiose 
Which were not es^biltial^'tfae same accuracy fs not required. 

Lord ^Iackekzie — ^ The Pannel could not be misled in' any 
way by the error, or prejudiced in his defence. * 

Loan ALLowAT'expressed doubts, T^^y could not strike out 
this clause; and th^refore^ it must either stand as it was, or b^ 
corrected. But could th^y now correct it ? — ^they could not ; and 
.although it wa^ n^erely a clerical blundjer, and perhaps of no 
gr^ con/sequenQp, ^ilj be yfiis rather incUn^^ to thinks this be- 
mg ^ c»^ that (^^fe wacf .i^Qq^ethipg in th^ otgection, but 
wmU apt 1^^999 jiis ppiiMO^ 

4 

The trial then proceeded. The assaults libelled were clearly proved. 
In the cbatfe of robbery, i>8Mr(e^ swore, than oq t&e last oteasion li- 
belled on, Uie three persoiw'a^ciised pmmied Md caught Cathbart and 
witness. That Cnthbert cried ont * Murder 1 ' and was knocked down 
again. That witness made off,-— got assistance,— returned, and found 
Cutbbert with the pannel M'Int3rre over him. Witness heard Cnthbert 
eay he )iad lost bu pocketbook, and saw that the pocket was torn away, 
Dapid Cnthbert — * They all laid hands on bim the moment they got him 
dowri. One held him by the neisk, the othert got up the tails of his eoaU 
Heard thefai call dut * here^ ' (br soiiiediiii^ tbU sonnded^lce that, but 
he was not sure of the word) and iben heard a tear' of the doA of hia 
coat. ' The whole of them then yoked upon him with feet and fists 
wherever they could get at him. The pocketbook was found (unopened 
and still in the coat>pocket torn away) lying near die middle of die road 
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miidb dboQt the {ilaee nbere he wm kaooked doiva. InttiBfelf an 
iog hie pockeAoek, witDen aakl to M^Iaqne, < Yeta've dooe for joamtU 
BOW, yomig nan, as yoah«?e taken awaymjr podGetboofc.' He le- 
plied, * Vm enie yonll no say that. ' No other oenrenalion took place. 
The pannels had been driakhig ; no other property wae andanng. 

Verdid^^Vrnd both the pannele Guilty of the aaaaalt aa libelled, bat find 
the robbery Not Proven. — Semienoe — ^D. M'Intyre to be truisported for 
seven years ; J. Bnchan to be imposoned for 18 calendar monthe. 



W. Lung, 



Ko. 115. William Laiko» dbaiiged whh omtavening the Act 57. Geo. IIL 
cap. 90, aggiiarated by hia having been prenonsly oonncted of oontnir 
▼ening that Act; and abo^with contraTening the Act 6. Geo. IV. csp. 
^^cia^^fi^ 426,orwidi aaaaalt to the efl^oa of blood and iajoiy of the person ;— in so 
Oeo.lV.c la&fo w» (!•) on the night of the 2Sd or nsoming of 24th Jannary 1828, 
he did eater Sheriffhall plantatioay or Seatons plantatiooy parish of New- 
ton, Edinborgfashirey the property of the Duke of Bncdench and Qaeens- 
berry, with intent to kill game or rabbits, and was then fonnd with a 
gon ; and (2.) did then and there level and dischaige a gnn at Robert 
Middlemas, forester, with intent to murder, or to maim, disfignre, or 
disable him ; and the said Robert Middlemas having seized the said Wil- 
liam Laing, and attempted to take his gnn ; he, the said Lung, did strike 
him with the sud gnn a severe blow on the forehead, which felled him 
to the ground, and cat and wonnded him to the effusion of his blood ; 
and he, the said Laing, had previously been convicted of the crime or 
misdemeuior created by the first aforesaid Act, (High Court of Joaticiary, 
17th November 1823). Pleaded Guilty of the crime or miademeaaor 
created by 57. Geo. IIL cap. 90, wtdi the aggravationa as libelled. 
(Charge under 6. Geo. IV. cap. 126. paased from.) 



VenUd — Find the pannel Guilty in terms of hia oonfeasion, 
JSmUmoe^-JTo be transported for seven years. 



I3lk Manh 1828. 

No. 116. Thomas Car, gardener, chaiged with contravening the act 57. Geo. 
III. cap. 90;— in so far as, on 2d January 1828, he did enter the Back 
planting or Dosey planting, on Groat Bridge Brae, within the policy at 
^* ^^ ^^^' Newbattle- Abbey or House, belonging to the Marquis of Lothian, parish 
of Newbattle, Edinburghshire, with intent to kill game or rabbita, and 
was found with a gun. Pleaded Not Guilty. 



T. Car. 
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The first witnen^ Bobefi Hmrfj being celled; J. W. Di<x- 
ecm objected, that in the copy served npen the pennel, be was 
designed Bobert Hemry* Ofageetion sustained, and witness with* 
drawn. Other witnesses proved, that on that night the rejlort 
of a gnn was heard, and immediately after die prisoner was sur^ 
roonded and seized in the place described. A gun was found 
within JO yards of the spot; and next morning, within a few 
yards of where the gun had been picked up, a pheasant thatap^ 
peered to have been recently killed. Whistling was heard in 
difierent directions before the pannel was seized. 

F€reli0^— find the psnael gniity, hat recommend him to the lenity of 
the Court, on account of his haring msde no rBsiHtance.«^/Sewlgiicig— To 
be imprisoned for six calendar monthflir 



For the Pannel — ^D. McNeill. 

Jascks CoaBBT, gassekeeper at Vogrie, chaiged with contraveaing No. 117. 
the Act 6. Oee. IV.eqi. 1869-^ so iar aa, on 15th December I887» he j. Coriwt. 

did, in the wood calkNl Straiten Dean, on the estate of Vegiie, parish of 

Borthwick, Edmlinrghshire, present a douUe-lwrrel gm, loaded with ' ^ |^^ 
small -shot, and did dischaige one, or both, of the barrels at Pette Bmce» 
serrant to, and residing with John Proud, fermer at Hagbrae, in parish 
•aforesaid, and the contents thereof were lodged in the bsek and left ana 
of the said Peter Bruce, whereby he was wounded to the effosion of bis 
blood; sad this he did with intent to mmder or to malm, te. Pleaded 
Not GuUty. 

Defences were read, in which it was stated, that this act,— - 
if it should be proved to have been committed by the pannel at 
the bar,-^was altogether accidental ; that he had incurred the 
enmity of poachers by the faithful discharge of his duty ; and 
that this prosecution arose out of false and malicious informa- 
tion. 

Case roa thk Prosbcutiov. 

PtUr.BruoBy (a boy) serraat to, and rending with John Proufl, fafc^ 
mer at Hagtow. Was in a field called * Blink o' Blues,' on his ma^* 
ter's farai, on Saturday 15th December last, hunting riMnts. Ji^ 
was with him, and they had two collies and a greyhound. It 
before four in the afternoon. After dinner. It was not daik. They 
eiarted some rabbits ; tlie dogs chased one into die Dean, and they fol- 
lowed it to the rabbit-holes. Afitor being there some time, they heard 
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Cttrbet^ dofi; bttr]^ Wlm wiloM lookad «p tod mm tbe piiMiier iboBt 
40 yaidB hS, ■tadiog on ihe bank aborei on the fool^oa^ Thete •!• 
trees and bnsbea'in the Deiuu Witneae, on noping Mm, inn off thiongb 
the Dean; heaid n abol, und Ml smnfiliing atriJM bia bacfc» ^^^tnaai 
felly,— got vp again|«->hfBaid another shot gocff^ wbenhe had gone aone 
}aids fiurtber. Was hit in the left ann by f)us second shot. Thinks he 
mif the gvsyhonnd at this time. It was three or foor yards off. Can- 
not say if be saw the other dogs, or either of them. Did not see them 
^f^ he was bit* * Before the first shot was fired, did he see Corbet do 
any thing with his gun ? *'^(Ans.) Witness looked np and saw him 
standing with it. Does not think he had it at his shoulder, llionght 
h6 was raising it. Witness went and Ud himself id a hay-stack. There 
waTblood on his sidrt. Lead drops were Maiii & Titt* bkk and arm. 
The wonnds gare him a little pain. The dr^ We^ taken out by John 
Chisholm before the doctor came. Was not able to work next day. 
It was ten days before he conld work as before. 

CVvisf-emmtnedf ^ D. M'Neilzi. 
• There were tnmips in the field vhiBre they Yverebnntisg rabbits* Tbe 
fabliit»hplewf# in the side of the Dean next Yogrie^ Corbet waa stand- 
ing on the tpp of tbe bank next VdgriB Hoiiae* The tmnip*field was on 
the opposite aid§^ The bank is stepp* Wit|i#ps said nothing when he 
^t saw Cqrbet* Said nothing when he was bit^ Tbe doo^ wna aent 
tot tiro or three days aftcr» H<9 {applied snanetbiog tq bis konc^— to 
ao where elle. Had (alien and hint Ua knee the day after, (/. 
C.) There were two nr three aecctods between the first and aaoond 
ahot. Corbet did not eall ont to witness* Pringle was nifar hii^ when 
he was shot. 

JbAfi Pringhy grandson of John Pkond. Did not see any thing in 
Corbet's band. Ran down towards the bnrp. H^ard a shot. Did not 
pee Bmce at ^t. Heard a second shot. Saw Bmce then. Does not 
know who fired the shot. {Lord GUUes^y^* Do yon think it waa Cor- 
f>et ? [-^Ans,) * I dinna ken.' 

Andrao Hari, cooper or labonrer, Channelkirk, &c. Was woridag 
on tbe farm of Hagbnm on the day when Bmce was shot. Knows 
Straiten Deaiiy and was working near it. Heard dogs baiking near foor 
o'clock. Went to the planting side and saw the two boys stooping at a 
rabbit-hole. They had three dogs. They came away. They wer« at 
the opposite side of the gko. V^tness saw Cofiiet with a gnn who on 
ibaopposite sidew Saw him icomo forsranl and stand still ft tha bna- 
Uad. .Sawfaimfireoff.eneof thafaaarels iith4difisctianQf theboya. 
Brace fallf itose again» and ran on. ' Witndn head! another ahat fired 
in the.ianie disection. . There wnte Iwo tar thnse seoonds betsreen. 
•Bifeice had'fon two or thine yards afte getting qp^ Wttneas told Urn 
tm ran homo for fear of the garndsOepaiL Ha had nht aaid that he was 



Mar. 1828. cok^bav^iting 6. geo. iv. cap« 196. MI 

bofi. Ufi had iwt cfifl^.efAi Corbet was on tbe beak above the bofa 
Tbere waa brntfawoodyrr^beiie were ako whni-biuhea, and, ba beliereai 
young traea in Ae Hf/uu Corbel, might bo 40 or dO yaida frma tb^ 
b^a. ( Cyoi> g -ai P g|atw<e / .)r*"WUneaa waa on the ontsiide of tbe pbmti^ 
tion altoigether,— abnnt 1(19 yarda from. the oppo^tet aide, l^id^t here 
any thing aaid., {(4ml GU^)~< Coold Corbet see the boyaP'-f* 
(.iflu.) * Cannot fay*' . The ae<ond shot waa not fired in die directien 
in wbi^ basaw the doganwinag.off, 

Joi»^ CUaMmt senraiat U> John Frond. Becdleeta Peter Brace be^ 
ing shot*. . The dDopa wexe taken ont of hia back and thighs by witnea^ 
There were four peUeta- in aU. One of them waa ikongfa the akin. It 
waa in hia thigh* 

0«cf>eaiMn»edL.-*There waa no blood till witness took ont that drap« 
Saw Uood then, in eanievienoa of taking it out* It waa amall ahoU 
(Shown two or three aiaea of shot) thinks it waa No. & 

Jekn Pnmd, brm»* 

The priaonar Corbet, oame Aat efaning to see if the boya bad coma 
in. Witness anaweredi dieyhad not. He then said they had been 
poaching, and that he liad fired a shot over their heads to deter tbtea 
from coming back^ There were 6 or 7 dropein Brnoe's body. . There 
were bkiod issaing firom th» whole of them. Theahot waa very amalh 
(Shown different siaes) thinks it was No. 6. WitMss sent for Corbet 
sfterwarday and told him. He said he was very sorry for what had hap- 
penedy but th|it he did ndt inlaid to do any harm to any of them. 

{3r^8»*eataminecL — The Dean is called Sintckon Dean on witnesses 
sidai and on the Vcwrie sidob Blackkw. Haa resided there for IS or 

X9 years*. 

JMn MUnek sbrg<aon» Gofefaridge. Saw the boy Bmoe on tbe Tnes- 
day. There had been efinsion of Uood bat very litUe. Many of th» 
dropahad indented ib^ skm ; some were still remaining in. There waa 
n good deal of swelling and inflammation, and the boy suffered a great 
deal of pain. Snpporation had commenced. Ordered him to be con* 
fined to bed. Apprehended no danger. Did not see him again. 

CftMf-emfntiieei— Ordered emollient poolticea to the knee^ where the 
ddn appeared irritated* They did not any that dropa had been eztract- 
ed from the knee. 

Dedarations read. 

For the Difsmce. 

Mr John Cocktum. — Has known the prisoner for three years. He 
haa a very good character, and is a well-dispositioned person. Brace' 

* • • • 

pointed ont to witness the place where he received the injury. It is a- 
deep glen, vety much wooded. It is steep near the top, and shelving 
at the bottom. Was shown the place where Corbet stood. Measured 
the distance betweelith^ two places pointed ont by Brace, and found 
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the diitBBce to be 20 TUtb. Knows CorbelfB gun. Fired it twice H fl 
board et that dbtonee. When the shot hit the htfd'€bre8» it went over 
head ; when it hit the soft, it went completely out of sight The wMe 
charge was lodged in two feet diameter ; the greater part being in the 
centra in a diameter of one foot. If it had hit the hoy at that diManee, 
it must have wounded him very severely indeed. There were branches 
of Scots fir hanging down, which most have prevented Corbet fnm see- 
ing the boy, nnless he had stooped. At the distance of 40 yarda, there 
were various trees of dtferent kinds between. The nearest pwat aa 
die opposite side of the glen most be 800 yards broad, where Corbet 
stood* It woold have been difScnlt to see Corbet from any station on 
the opposite, and qnite impossible to see a boy down below. Never 
saw any place where it was more likely that a person shonld fire at a 
hare or a dog, withont seeing a Jboy. It had happened to witness, on 
ground very similar, to put a pellet into a Mend's body, — qiite vnia* 
tentionally of course. It is strictly preserved ground, and a place where 
no person is expected to be. Scarcely knows a worse shot than Cor- 
bet ; knows lio such place as SiraUon Dean ; one side of that glen k 
called Struckon Deao. 

Mr AHehkon of Drummorc-^Knows the prisoner well. He bears 
a particularly good character. He is superior to hia station in life, and 
is a remaricably peaceable, inofiensive man« ^ 

Wood addressed the Jury for the Crown. — He passed firom 
the statutory charge, as from the evidence he was satisfied that 
there was not the intent which the law required, but demand- 
ed a verdict on the charge at common law. As to the objec- 
tion to the locus ddUHj the law required merely a reascmably 
oorriect description, but by no means a strict and technical 
closeness. Here one witness, and the pannel in his declara^ 
tion, called it Straiton Dean, two others called it Strucken 
Dean. It was but a difference of pronunciation, and it was 
alone a sufficient answer to the objection, that the pannel knew 
the place by this name. Upon the merits of the case, the Jury 
had to consider if there was evidence that the pannel fired at 
the boy voluntarily. Recapitulated the evidence, and dwelt 
upon the discrepancy between his first statement to Proud, 
and his judicial declarations. That admission of having seen 
the boys, was inconsistent with the defence that had been pro- 
posed. 

D. M^NsiLL. — It was important for the Jury to observe what 
it was that had been abandoned by the Public Prosecutor* In 
departing from the statutory charge, he had solemnly admitted, 
that the pannel did not wilfuHyi malicioualy, and unlawfully 
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shoot at, or present or level any kind of loaded firearms, Scc^ 
at any of his Majes^'s subjects, with iniefU to murder or 
to maim, disfigure or disable, or with intent to do some other 
grievous bodily harm.'-— The sole question now was, ' Did the 
pannel wound any of the lieges, by wilfully and maliciously 
discharging loaded firearms?' But before going farther, and 
believing that it would be sufficient without going farther, to 
prevent a verdict of guilty, he had to direct their attention to 
the error in the specification of the locus delicti. It was charged 
not < at ' or * near, ' but < wiihin the wood or plantation, called 
^ Straiton Dean;' and they could, therefore, only convict the 
pannel of a crime committed within that wood. But Proud, 
who, from residing there for thirteen or fourteen years, had the 
best means of knowledge, swore that one side of the Dean was 
called Strucken Dean, and the other side (that next to Vogrie) 
Blacklaw ; and it was on the Vogrie side, consequently, ^ with-* 
in a wood called Blacklaw, ' Chat Corbet and the boy were, 
when the alleged accident occurred. 

In the case of , 1817 or 1818 it is believed, charged 

with committing murder * in Jamaica Street, Glasgow, ' it was 
proved, that the man was killed ' in Argyle Street, opening into 
Jamaica Street;' and this was held a good objection. In the case 
of Skelton, November ISISS, an act of robbery was charged as 
done ' on the High Street of Edinburgh, near the head of the 
Fleshmarket Close* ' The fact turned out to be, that the person 
was robbed * within the head or mouth of that Close, and in 
the first common stair there.' And upon this the Lord Advo-* 
cate gave up the case.^ (Hume, vol. 2d, p. 204^ note.)^ 

Supposing, however, the case to proceed, it was firom the con* 
tradictory statements of the pannel alone that it was attempted 
to be made out that he did see the boy* Even if he did see him, 
they had still to determine, whether he < fired at him wilfully 
and malicioasly. ' From the whole evidence, and from the cha* 
racter and conduct of the prisoner, he submitted that they could 
not arrive at this conclusion. From the evidence of Mr Cock* 
burn, he contended, that if he saw the boy, and fired at him at 
that short distance, he must have intended very severe injury* 
But from this charge they had departed ; and it seemed greatly 
to strengthen the presumption, that he had no thought of shoot- 
ing at the boy, that he was so near him that he could not know- 
ingly have done so, without knowing that the shot would, in alf 
probability, prove fatal. He was tried for wilfully and malicw 
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ously firing) and It w^s not equivaletit t&at he had not been suC* 
ficiently cautious. Accidents of this kind would occur ; but here, 
every circumstance^ — the nature of the ground — the badoesa of 
thb OgUt, it being about four o'clock on the 15th December^ 
consequently) half, du hour after 8unset|^-4he not calling out, 
and, above all, his good charicter, and appirent iincbnscious* 
ness of wrong, — all combined to make it unlikely, that without 
the least provocation or excitement of any khid, he should have 
been gtnlty of so great a crime* 

. The .Lord .Ju8tic& CLBBK.-»^The defence in law, if well 
foimded^ must put an end to the case; and he had now to 
state ihe ground of his opinion, in which his brothers present 
(Lords. Gillies and Alloway) concurred that the objection ww 
not good* L Tliere was a discrepancy hi the evidence as to 
tl^ fact. The boy Bruce called it Straiton Dean. Hart, in 
two placed, called it so ; and, last of all, in the judicial dedara- 
tion of the pannel, they had the most distinct etidenoe diat it 
was known as * Straiton Dean. ' Opjposed to thi^ no doubt, 
they had the evidence of Mr Protid and of Mr Cockbum ; 
but, upon the whole, the balance of testimonies appeared to be 
in favour of the coifrectness of the specification. But, 3. Sup- 
pose that it was otherwise, he had to inform the Jury, that it 
was the clear and settled rule in the law of England (as was 
ably laid down by the Lord Chief Baron in the State Trials at 
Glasgow, in an objection to the designation of a juryman), that 
no objection of this kind, arising out of a mere difference of 
pronttndation, could be sustained. If it had been proved that 
there was a Straiton Dean on some other part of the estate of 
Vogrie,..it would then have- been a case analogous to that of a 
erime charged to have beeh committed in one street, and- 
proved to have been committed in another street of the same 
town. The present objection, therefore, was not good. The 
Jury would therefore proceed to consider, 1« Whether the pan* 
nel did fire in the direction of the boy. 8. If so, whether it 
was done wilfidly and malidoosly. His Lordship went through 
the evidente, arid expressed his opinion that the case was dear- 
ly made outi 

Verdict — Find the pannel Guilty of the first eharge of the indictment, 
hut recommend him to the lenity of the Court, in censidemtion of his 
good character. 
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>< To be impriioned for nine calendar montbi.' * 



2Uh December 1828. 

For the Panneb — The Dbak.ov Faculty-^H. Cock^toV'—P, 
RoBBRTSOv— -D. M'Nbili* — M. NAPisa^— H. BAyc£«-D. Mii^ne. ; 

P« Robertson stated^ that there, were, objections tp the trial 
proceeding on the present libelf which he wished to bring forn 
ward before the indictment was read. The pannels did not 
wish it to be read in the present stage of the proceedings ; ao^d 
by the late act it was declared nnnecessary that it should ba 
read^ unless the pannel specially desired that this should be done. 

The Lord Justice Clerk said, that little advantage had 
been derived from the provision of the act alluded to. Less 
time, it was found, was occupied in reading, than was consum* 
cd in endeavouring to explain the libel. 

H. CocKBURK.— It was not imperative on the .Court to order 
the libel to be read ; and hia statement was, that the prisoners 
would be prejudiced by the reading of certain 'matters^ which 
they . thought would ultimately be found not to form a legal 
part of the libel against them. 

The Court held, that the regular course was to read the 
libel. 

William Burrb and Hblbm M^DoudAL, diaiged with muider ;— ^^^ |jg^ 
in so &r as, npon one or other of the days between 7th and l€th April .— 
1828, within a house in Gihb's Cloae, Canongale, Edinhugh, in the ^' m^D^u^^ 

ooeapation of ConstMitine Bnrke, acatenger of the Edinborgh Police- 

EataUiahneft, he the said William Borike did felcmionsly place or lay ^^^^^ 
Ub hody or.penoii, or part thereof, over and upon the breaat or peraon' 
aad fiiee of Mary Pateiaon, 4>r Mitchell, then, or recently before, or for* 
meily, reslditag Mth laaheUa Burnett, or Worthiagtim, Leith Streel, 
Edudmr^ when, ahe the aaid Mary Aiterson was lying in the said 



* CMinftiy csms of Tbeft hare been omltttd, fhxn DecenAMr 1887 downwards: ' 
btre it wa»' iattnded that this Series of Reports should tenninele. But the 
Trial of Burke end M*Dougal for murder haying taken place as the last sheets 
were going through the press, it was thought right to include the evidence ad-^ 
duced, with the judgments of the Court on the legal objections proponed for the 
Fennels. The proceedings of the intermediate period were unusually destitute of 
ioteieit. . - *- 

A A 
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house in a ttafts of iiitoadoilbB» nd did, by llio pinwuro Amm^ ani 
by coTeriiig her moath and nose with his body or person, and forablj 
compressing her throet with his handsy and forcibly keeping her down, 
notwithstanding her resistancoy or in some other way to the Prosecotor 
uoknown, preyenting her from brsathing, suffocate or strsngle her ; and 
the said Mbxj Pateison or MitdieU was thus, by the said means, or peit 
thereof, or by some other means, bersafed of life, and mnrdered by him, 
the said William Borke ; and this he did with the wicked aferethoogfai 
intent of disposfaig of, or settng the body of the said Bisry FstereoB or 
MitcheU, when so mnrdered, to a pbyudan or sorgeon, as a subject for 
dissection, or with some other wicked and felonious intent unknown^ 
(2.) PurtheTf on one or other of the days between 5th and S6th Octo- 
ber 1828, withm the house In Tanner's Close, Portsburgfa, or Wester 
Portsburgfa, EdKnbnigh, in the occupation of William Hwre or Haie^ 
kbonier, he die said William Buike did fdoniously aSlack Jamea WHsoo, 
eommonly called Daft Jamie, then or Jately residing in the honoe of 
James Dpwnie^ porter, SteTonlair's Close, High Streety Edinbvigli, and 
did lei^ or throw himself upon him, when the said James Wilson was 
lying in the said house, and he haying sprung up did struggle with him, 
and did bring him to the ground, and did place or lay his body, or poit 
thereof, orer or upon the person or body and face of the said James 
IK^lson, and dkl, by pressnrs thereof, and by corenng Us mouth and 
nose with lus perMU or body, and fetcibly keeping him down, and oon- 
prsssmg his mouth, nose, and throaty ftc snfibcau or stmigle Idra; and 
the said James Wilson was thus bersared of life, and murdemd by him 
the said William Burke : and this he did with the wicked aferethougbt 
intent, ke. (ss aboTe). (3.) Further, op Friday 31st October, within 
the house then occupied by him the said William Burke, situated in 
that street of Portsburgh or Wester Portsburg^, Edinburgh, which runs 
from the OrsHmaiket to Main Point, and on the north side of the said 
B trs et , and having an acosss thei«to by a truice or paaaaga entering fram 
the street laitiAove libelled, and hairing also an entrance from a court or 
back court on Ae north theseof, they the said WOliMn Burice and Hnton 
M^Dongal, did Monumsly by their bMfies or persons, or part theraef, 
(one or other, or both of them), o^r or upon the penon and ftee ef 
Madgy, or Margery, or Mary MOonegal, or DuAe, er CampbeH, or 
Docherty, then or ktely residing in the honaeW Roderick Stmvait or 
Staart, lahoursr, Pleasaaes, Bdi^buigh, when she was lying on the 
ground, and did, by the pressure tiiereof, and by corering her mouth 
and the rast of her fece with their bodies or person^ or one or olhor of 
them, and by grasping her by tiie tiiroat, and keeping her mouth and 
nostrils shut with their hands, and tiie^by, or in some odier way, pre- 
Tenting her ham breathing, suffocate or strangle her; and the aaid 
Madge, or Maigery, or Mary M'Gonigaly or Duffies or Canpbdl, or 
Docherty, wm dins bereafod of life» and murdered by them the mud 
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WiQunn Bmke and Hehn M^Doogal, or by one or otbor of thorn ; and 
Uiia thoy did with tbo wiekod aforothongfal inlont, &c« (as aboTo). 

Ikfmcm for W. Bnrfce.— * Tho pannel sabmits, that ho is not boond 
to pload to» or to bo triad npon, a Ubol, whieh not only chargw him 
with threo unconnocted mardora, committed each at a different timo» 
and al n different pkce, bnt abo combmes his trial with that of another 
pannely who ia not even alleged to hare had any concern with two of the 
offences of which he ia accnsed. Snch an accomnlation of offencea 
and panneki is contrary to the general and better practice of the Court ; 
it is inconsistent with right principle ; and indeed, so far as the pannel 
can discorer, is altogether unprecedented. It is unnecessary for the 
ends of public justice, and greatly distracts and prejudices the accused 
in their defence. It is therefore submitted, that the libel is vitiated by 
this accumulation, and cannot be maintained as containing a proper cri« 
minal chaige. On the merits of the case, the panqel has only to statOy 
that ho is not guilty, and rests his defence on a denial of the facts set 
forth in the libel. ' 

D^mien for H. M'Dougal. — * If it shall be dedded that the pannel is 
obliged to answer to this indictment, her answer to it is, that she is not 
guilty, and Aat the Ptosecntor cannot prove the facts on which hia 
charge rests. But she humbly submits, that she is not bound to plead 

to it. Skib is accused of one murder comnutted in October 1828, in a 

* 

honse in Portsboigfa, and of no other offence. Yet she is placed in an 
iMlictnMnti along with n different person, who is accused of other two 
m u rdew, each of them committed at a diftrent time, and at a diffnent 
places it not being aOegod that she had any connexion with either of 
those crimes. This accumulation of pannels and of offences is not ne- 
for public justice, and exposes the accused to intolerable prejo- 
; and is not warranted, so &r as can be ascertained, by n single 
precedent. ' 

P. Robertson, in support of these objections, argaed,' that 
this indictment, — including two pannels, totally unconnected, | 
three crimes also totally separate and distinct (committed at 
different times and places, two of them by one of the pan* 
tk^iHSSSe^mdHSkie dfthein by both panneh), eight judicial 
declsrstion^r'C^^^ against one pannel, and two against the 
otfalfX' oight articles to be produced against one pannel, 
six against both, and a list of fifty- five witnesses, — was in- 
consistent with practice, with principle, with the sound dis- 
cretion which the Court and Public Prosecutor were bound to 
exercise, and ought not to be sustained. It was contrary to 
principle, and to ihat sound discretion, because it was calcu- 
lated to prgadice the pannels in their defence. A conviction 
for one murder inferred the highest penalty of the law. There* 

▲ A 2 
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fore, to charge three murders against one pannel was onneeessary 
and oppressive, because it would excite a prgndice against htm,— i- 
and increase the difficulty of his defence. The Jury, in spite of 
the strongest efforts of their minds, and in spite of every warning 
would bring the evidence of one charge to bear upon the other 
charges. The difficulty alsoofpreparingfortbedefencewasgreatly 
increased, where there were so many declarations and so manywit- 
nesses ; for here again, it would be impossible for any jury fa- 
tigued with a long trial, not to confound and mass together all the 
declarations just as they would inevitably do with the rest of the 
evidence. These remarks applied to both the pannels, but the 
hardship was still greater against M^DougaL She, — charg- 
ed with one murder,— was coupled with a prisoner accused of 
having committed three murders. Upon the same principle, 
the Prosecutor might combine ten murders, or any ten crimes, 
against ten different individuals, and alleged to have been com- 
mitted at long intervals of time. There must be a limit to this 
somewhere ; and the question was, had the limit been exceeded 
in the present case ? He submitted that it had, and that this 
mode of procedure was clearly contrary to principle. He con- 
tended farther, that it was inconsistent with the practice of the 
Court, for this was the first example on record of three toiow- 
neded murders being included in one indictment. There were 
unavoidable exceptions, as in the poisoning of a whole fiunily, 
or discharging firearms at a crowd whereby many are siain» 
But here there was no such necessity. Sir George Mackenzie, 
the last authority likely to go too far in fitvour of the prisoner, 
strongly condemned the practice of accumulating charges, which 
he said had crept in, contrary to the older laws. * It appears 
most unreasonable, that a defender should be burdened with 
more than one defence at once ; and it appears that accumula^ 
tion of crimes is intended either to lese the fame of the defen- 
der, or to distract him from his defence. * (Mackenzie Crim. 
Part 2. tit. 19, No. 7.) A later authority, Mr Baron Hume, 
treated of the cumulation of crimes under three different heads, 
(Hume, vol. ii. pages 166 to 173.) 1. Qf cumtdation qf various 
acts qf ^ same kind. But under this head he made no men- 
tion of murder, and instanced only such criminal acts as could 
stamp the prisoner with the character of an habitual offender. 
2. Of cumulation qf conneded crimes^ as of robbery and murder, 
&c. ; and although undoubtedly under this head, he also laid 
down, that crimes wholly unconnected might be tried in one 
indictment, and quoted some old cases in support of that doc- 
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trine, the Court would observe, that these were not authori- 
ties to be followed, but beacons to be avoided ; that this was 
the practice so strongly censured by Sir George Mackenzie ; 
and that, immediately afterwards, the learned author virtually 
admitted that the practice was bad, by pointing out the remedy* 
3. Of cumulaiicmt^wparatefactsagaina several prists Of this 
practice he disapproved, and considered it illegal ; and although, 
in noticing the case of Fraser and others in 1784, he undoubtedly 
said, that the prosecutor went farther than he was bound to do^ in 
deserting the diet against the two pannels, who were not charg- 
ed to be connected with the same act of riot with which the other 
paimels were charged, it would be observed, that he rested solely 
on the authority of those old cases, and that none of the later 
cases were subsequent to that of 1784, and in the case of Surrage 
and Demsie^ as in many others, the Ck>urt had separated the 
pannels, and put them upon trial separately. But if ever there 
was a case in which this discretion should be exercised, it was the 
present one. Three charges of murder were enough to bear down 
any pannel. The excitement of public feeling was great; and al- 
though he was far from insinuating that the Jury would give way 
to popular prejudice, it was impossible that they could be altoge- 
ther free of those natural feelings which an indictment of this 
kind was but too likely to exasperate. It was of great impor- 
tance that the pannels should be tried calmly and dispassionate- 
ly; and he did trust, that the Court would not make a precedent 
in this case for a mode of proceeding, so unsupported by au- 
thor!^, aiid so contrary to principle. Concluded by appealing 
to the English practice (Chitty, vol. i. p. 252), and argued, that 
one reason assigned there for charging only one ofience^ at one 
time^ against a prisoner in one indictment, viz. * lest it should 
confound the prisoner in his defence, or prejudice him in his 
challenge of the Jury,'-*applied equally here. 

The Lord Advocate. There were two objecUons, 1 . That 
two individuals were brought to trial on one indictment 2. 
That three crimes were charged against one individual in one 
indictment. He would consider them separately; and in re- 
gard to the first, he had merely to say, that he had put the fe- 
male pannel into the Indictment, because he thought it would 
be less apt to prejudice her defence than if she had been put in 
a separate indictment, and tried a week or ten days later, when 
all the evidence adduced against the other prisoner at the bar 
bad been published. Now, while he believed that he could 
satisfy the Court, that he was amply warranted in the course he 
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had taken, be did not mean to insist, sinoe she now stated that 
it woold prejudice her in her defence, that she shonld be called 
upon to answer to the indictment at present. He would proceed 
against her on the same charge ten days later. Therefore it was 
only necessary to decide on the second objection, whether he 
was entitled to go to trial on this indictment M i^inat the 
pannd Burke. He contended, that it was the daily practice 
€if the Court to try a person for various criminal acts under 
one indictment, and that if there was no example of this bdng 
done in the case of murder, it was solely because the commis- 
si6n of three deliberate^ systematic murdm^'by one individual. 
Was a diing unprecedented in this or any other country. Tie 
• authorities quoted were direcdy agamst the argument maintaiii- 
ed on the other side. That of Sir Geoif;e Mackenrie did not 
apply ; and the express words of Mr Baron Hume were^ * the 
competency has never been disputed of charging in one Jibel 
etoy number of criminal acts, if they are all of one name and 
species,* &c. (vol. ii. p. 166.) The instances quoted by htm were 
no less decisive $ it was said that those were not cases of mur- 
der, but they were cases of capital crimes ; and in the wiell 
known case of Nairn and Ogilvy, August 1765, for incest and 
murder, this very objection was repelled. But to tome to later 
cases. There were these,-^ Martin, CHasgow, 16S3, tri^ fer 
four acts of housebreaking ; — Donaldson Buchanan, Aberdeen, 
1923, tried for separate acts of stouthreif, housebreaking, and 
theft; — Beaumont, 1826, tried for six different acts of house- 
breaking; Malcolm Gillespie, Aberdeen, 1827, tried for nine 
acts of forgery ; and lastly, there was the case of Surrage, in 
1820, tried for two acts of murder. If these authorities weie 
not to rule the decision of the Court, nothing whidi he cooU 
My Would have any effect. As to the law of England, ithe opi* 
nion of Lord Ellenborough was against bis learned friend ; but 
at any rate, the law of England could not n^le the decisions 
of the Court here. 

The Deakof Facux^tv, in farther support of the objecticttis, 
pleaded^ ThAt to proceed upon the trisJ of three charges of 
murder at once, would dreadfully prejudice the pannel now to 
be tried; and that it was unnecessary, for any of the ends of 
justice, that this course should be pursued. And while be ar- 
gued that it was not competent, stated, that he was not de- 
sirous of pressing it to a decision on the competency, in the 
strict sense ; but wished rather to put it to the Court, whether, 
in the exercise of a sound discretion, it was not entitled to say 
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kat Ihe IHid ought not to go» and woaU not be aUowed to go 
o trials in its preicnt ferait 

LoBD PiTMiixT.— Two points* Isty Whether Helen Mac- 
Doogal should be induded* Had no hesitation in saying» that 
he befieved it was intended to bring the case forward in the 
Surest manner ; bnt was also satisfied that the right course had 
now been taken; and if an opinioa had been called for on this 
point» would have decided, that she ooght not to be forced to 
go to trial. On the 8d pointy viz. of the cnmnlation of charges 
against the other pannel, he had been stmek with Ihe indictment 
juad had looked into the aothoritiesi that his mind might be made 
,npontherelfyanc7« Bnt when he saw the express opinion of Mr 
Baron Himie; and wben he reooUeoted the late instance of Mal- 
colm Gillespie end others of the same kind, he could not doubt the 
competency of snch a proceeding* Nay, morc^ there was a case 
tried befcNre himsdf at Jedbnrgh» where a man was tried for two 
murders^ and found guilty and executed. Our practice was 
too firmly fixed by our insUtutional writersi and by all those 
cases, to be shaken by the practice of England. But there re- 
mained a question of discretion, and the Court could now in- 
terfere— althoi^h» until the ciicutaistances were represented, it 
could not have dcme so. In some cases, it might be pre- 
judicial to the pannel to have various charges tried simulta- 
iieously; in others, and more firequendy, it might be conve- 
nient to the prosecutor to separate them, in order Aat he might 
inform himself better of the fiKtay— improve, and add to the 
evidence of remaining charges^-^and so prepare himself for a 
second trial. He well remembered in die case of the Aberdeen 
rioters, how the minds of the bar and of the pnbUc were ex- 
cited by an attempt to do this. The prisoners were acquitted 
after a long and anxious trial. The private prosecutors (who 
liad acted wldi concourse ef the Lord Advocate) were not satis- 
fied, and proposed to raise another indictment. This was uni* 
▼ersally cried out against, and the prosecutor was obliged to 
nbandon his iotention.*— As a maSttr jof discretion, it lay with 
the Court, after hearing the pannd and the prosecutor, to de- 
cide ; and smoe it was stated by this pannel, through bis coun- 
ael, that he would be prejudiced by trying the whole charges at 
once; he rather thought that the Court, although it had no 
doubt either of tl>e competency or of the propriety of the course 
proposed to be followed, should direct them to be tried separately. 

Loan MBiax>WBAiiK concnrred. The question was one of great 
and general importance. If the oljeetioii to ihe eompetency 
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had been urged, and tbe Court had enlerUined doubts of the 
competency, it would have shaken the iriiole pracUce of the 
Court. Could not conMder the older cases, quoted by Mr Ba- 
ron Hume, as more unfit to establish a rale for their guidance 
than those of later times. Those cases were after the Revolu- 
tion, an^ were tried by as great, and eminent, and u)>right 
lawyers as ever sat upon the Bench. In the noted cases of 
Murdison and Miller, 1773, repeated acts of sheepstealing, at 
different times and places, were charged against t#o individuals 
in one indictment. -The examples of accumulation of crimen in 
charges of forgery, and of theft, and of robbery, were numeroutf. 
It had beei) said, that the cases quoted by Mr Baron Hamc^ 
•and on nHiich his opinion, that various crimes, of the same 
name and species, might be indnded in one indictment^ rested^ 
were cases of theft, in which there was room for a charge of 
habile and repute, and that this was the reason 'of the anomaly. 
But neither in forgery nor in robbery could the proeecotorjibel 
habite and repute. And havmg no doubt of the competency of 
including two individuals and two acts of robbory in one indict- 
ment, only one of the two individuals being charged with both 
the acts of robbery, he could haveno doubt of the oompetracy 
in the present case. i * 

It was now, however, before the Court, not as a question of 
competency, but of discretion ; and while be entirdy approved 
of the course taken by his Majesty's Advocate, he was for lis- 
tening to the application ^t had been made, and agreed that 
they should direct tbe charges to be tried separately, until the 
indictment was exhausted. 

LoRo Magkenzie cbncurred. ' Had no doubt of the com- 
petency, and was equally dear, that the Court had a discre- 
tionary power. It was not necessary to dedde, whether the pri- 
soner had an option. The Court was merdy dedled Upon to 
exercise the discretion whidithelaw gave it, and the request 
x:ould not be considered unreasonable. ' 

The Lord Ju6tice . Clerk oondirred. < The indictment 
was framed in a legal and competent manner. It had been at 
first argued, that it was not ; but it was now put in a different 
way, and submitted to the discretion of the Court The pan- 
nel stated by his Counsel,' that he would be greatly prgodiced 
by that mode of proceeding, and the Court would ever be ready 
to listen to an application so miide.' 

The Lord ADVocAT£;-^Sudi being the dedsion of the Court, 
he would now procei^ on the third' chai^ge. * 



Dec. 1828. murder. 853 

IniimioaKioT ^ Rdeoamy^'^* Fin^Uie indidmeiit rel«nait to infer 
the pains <^f law ; but aie of opinioDy that, in the circomstances of tUa 
caaoy and in consequence of the motion of the pannel'a Counsel, the 
chai]ges ooght to be sepaiatdf proceeded in ; and Aat the Lord Advo- 
cate is entbled to select which chaige shall be first bnmght to trial ; and 
his Marty's Advocate faoring thereupon stated, that he means to pro- 
ceed at present with the third charge in the indictment against both pan- 
nda, therefore remit the pannela, with that charge, as found relevant, to 
the knowledge of an assize, ftc. ; reserring to the Public IVosecator a€- 
tek W a r d s to proceed under this mdictment against M^lliam Borice 'iqMm 
the other two cfaaiges contained therein/ 

'The pannela then pleadM Not Guilty. 

r 
« « 

Cask for thb Paqsecutigk. 

ilfopy Skwartf wife of Roderick Stewart, labomw, Pleasance, re- 
members a penon, called Michael X^aaspbett, coming 'to her house some- 
time before Martinmas last— ^just after harvest* He remained nearly two 
months, and left her house on the Monday before the fast^y. Witnem 
was in the Infimtey ; but, on'retnming home, whidi she did on the tot- 
day (30th October), she found a woman, who said she had come in 
.search of her son. She called herself .Madgy CampbeO, and- also Duf- 
^ ; the kiame Of aftMnaer husband. She said she had come from 61«- 
gaw. She stayed all night, .aiid left witness's house next day (Slst Oc- 
tober), saying she was goiqg to lode for her son* That was Hallowe'en. 
There, was a lodger, called M'Lachlan (a witness here), who had slept 
with Michael CampboH, while in her houses and who acoompoteied IVbe 
. CampbeH when sher left. .M^tness did not again see that woman, till die 
was shown her dead body in the Polios-office on the Sunday following. 
It wail seven or eight of Friday mombg that the woman wmit away. 
She Was dressed in a black bombazet petticoat, an old red striped cot^ 
ton h^l-gown, and over it a dark printed cotton gown, with sleeves, open 
before. Identified the articles produced. (•/*. C.) The woman iqtpeared 
in good health. She might be between 40 and 60. She was a little, 
Ipw-set woman. Never saw her the worse of drink. 

CAarlea M*Lachlan, shoemaker, residing with last witness. Witness 
aaw Michael Campbell, in Mrs Stewart's house, in October last. He 
was there about five weeks, and left it on the SOth. A woman, calling 
herMlf his mother, came twice. The last time she came, Mrs Stewart 
was in the Infirmary. She called herself Maigery M'Gonegal, also 
Campbell, and Duffie. Witness had known her in Ireland, in county of 
Donegal, her own place. She remained some days, and went uway the 
last time, on Friday Slat October, between nine and ten a. m. She 
left witness at the foot of St Mary's Wynd. He asked her where she 
was' going* She replied^ that she had lest sight of her son, and there- 
fore was* leaving town* She would not tell him where ehe waa going. 
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She WM» and htd been, in good hcildi* Sho wii iobor, ni opponed 
of aolMT hobita. Sho badnoiiMMiey, alid hiidaotiiMdifiMtod. Didaok 
•60 her ag»ia in Hfe. Sair her deod body m' tho Polko-offieo on Ae 
Shttday oitor, (on M Novomber). Sho did not ceD hesMlf Doohertj. 

FTdKofii Nobkf gpprentieo to Dond Rynier» grooer nd qmit-deiikr, 

Portebiirgh«— Knew tbo prfiooer Bnko by eigfai, ottd bed eoen him 

•bout their dio|i. A men ooUed Hare^ eko came abowt the ahop. On 

Friday! Slet Oelobor lael> about t&m tum^s. woaun cane to the tkap 

JMhiBg oharitgr* Borka waa there at the time. She waa a little, siddo- 

•i^jod womaa. . Doc* not necdleot how dreoMd. Burke naked her 

name: ahe aaid Docherty, npon which he aaid dbe waa aome ralaCMiii el 

hie mother's. He did not any what hii mother'a name waa. Doon not 

recoUeet which of them apoke fint Bnrke took her awmy, and aaid he 

would giye her her breakfiwt. They went out together. Neza saw 

Bwke that Friday forenoon buying aoaao thmga* Saw him agam on 

fiamda y evening between £re and nt^ when he pnrrhaied an old ttt- 

<boz9 (abown n box). Cannot any that it ia tho aaaaa. It waa a box el 

the aame kind. He did not pay for it. He aaU he woidd atnd Mm 

Hera for it. She came in abont half an hoar and took it away. 

Attti A&loii or CoHMntt^f aag^ iifJdhM OotUkMoa^f labourer^ Finli 
bttigli.*i-^Lirea in Waat Fortabugfa. Too hiaiae iMiiiaiaai of one raem. 
Thciro ia.fimft onO atep downy-^-then a paaaagO) aad her boom la iheint 
on the right hand of that paaaago gobg ia. A litde forther in, ihan k 
aaother door on tho aamo aklo. That other door kada to a paaaage^ at 
^le ead of which, Aere ii a room wtlii a door to it) ao dmt Ao room ia 
aepaiMed from the outer pamage by two dooia. The priaoaar Burice 
aeoopied diet room, down to the laat week of October laat. Helen 
M^Dougal) the female priaoner, lired with him. There la n dwelling- 
fcouaeon the left hand Me of thia paaaage, nearly oppoalte to witnem'g 
honie, occupied by Mn Law. l^^eaa knowa Hare aad hie wile. 
KnowB that a man Gray and hie wife lodged with Barice for two or 
three weeka in tho end of October. Witneaa aawBuriceon Briday Slat, 
aome time in the middle of tho day, about one or two o^dod^ ae aha 
waa sitting by her own &pei the door beiiig open, she saw him pan la 
hii own door, and a woman following him. It wsa not the fomale pri« 
eoner, it waa a atranger. Mn Law waa with n i t a ea a at the tfaae^ 
¥^tiie8s went into Burice*s bouse the same afternoon, and foimd the 
aame woman aitting at the fife. She waa aopping porrit%e and milk. 
Witness did not sit down. The woman bad no sliort gown or cap^ bat 
a handkerchief tied round her head. She said diey weft washing her 
cap. Helen M'Dongal waa preaent, and said to whneaa, * they 
had got a friend of her huaband'a, a stranger, from tho Higfalanda. * Wit- 
ness returned to her own house. Did not speak to the stranger. Sho 
not appear in drink. After duak, M^Doagal oaaM and asked wit- 
to take care of her houae till bar return. Saarn time after 
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witnmi't hubnid wM, he llMmght lie lieerd iome cm going into 
BariraY l?l^tae» took a ]ight» went thero» end found only Ihe 
etnu^ier woman. Said to her, ' I thought I heard eomehody 
go into the hooee, ' and went ont again. The woman, who appeared 
aomewhat the wone of drink, roee and Mtewed her. In the p a wa g e 
ahe aaid die waa going to St Bfary't Wynd, to tee if a lad there had g&t 
any word of her eon. She eaid the was coming back, and that Do* 
cherty (meaning Bwke) had promiied her a bed and her rapper. Yfiu 
n&m dinnaded her fimn going ovt, mying that the Police wonld take 
hold of her. Che went into wiineee'e home, and entered into co n n ni a 
tion with witneea't hnahand about Irdand. She aaid diat Doeherty had 
met her, and dffimd her a bed, and that dbe intended to atop with him 
a fartnif^ She etiD ealled hun Dodierty. Witneea told her hia name 
waa Bmke. She replied, that Doeherty w» the name he had given 
himaelL She called henelf Doeherty to her own name, and Campbell 
to her haeband'a. Hare and lua wife, and M^Dongal, came in while 
•he waa thfere. Mrs Hare had a bottle of spirits, and Hare instated 
that witness shoald have a drsm. They got a dram from wi^ 
Bess's hoiband. They all partook. They were merry, and dancing. 
The woman danced too. She was quite well, except that she complain- 
ed of herfoot, which she had hnrt. She rafased to go till Bnke (er 
Doeherty, as she stall adled Um) returned. Witness wished her to go, 
as it was getting lata, and she had to rise esrly to prepare her hnsband's 
l irea k ib t ; bnt she bid her not be crael to a stranger, and remained. 
Between 10 and 11, witness aaw Bnrke passing to Us own hoon, «sd 
eaid, * There's Dodierty at last ; ' and the womdn rose and went that 
way. Wteess locked her otm door, and went to bed. Coald not sleep 
isr the distnilianee in Bnike's. It began aobn after trhen they were aU 
gathered. It was like fighting. Witness rose about 8 in the morning 
to make hreaktet for her husband^ who went ont to his work. Went 
So bed again, and rose between 7 and 6. The first thing she heard was 
Hare^ >oice calling to Mia Law, who had come in, and was in wit- 
asBs's honseL She did not anawer. Between 8 and 0, a girl, Psterson, 
earner asking for Johmj meaning Burke ; and witness directed her to 
BaikA bouse. Saw M«DougaI a Httie after, who told her that WilKam 
(Borice) wmited her. She went Sea, and found Mn Law, M'Dougal, 
aad young Broggan. Burke was aho there, and had a bottle of spirits 
in his hand. He filled a gisss for her, and dashed spirits from the bot- 
iletothe roof of the room, and to the bed. Witness asked him why 
he wasted it. He langfaed, and said he wanted it done to get morr. 
Wittiess asked M<Dongal what had become of the woman. She re- 
pKed, she had seen Burke and her too friendly together, and bad kick- 
ad her ont of the house. Buike asked witness if she had heard the 
diatnrbance. Ha replied, < It waa just a fit of drink, but they were 
^pdet caai^ now.' M'Doagal saag a song at tUs tune. When 
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•witness fint rose, all was quiet as if thflf ^ec^ rieepingi. A qoaatity 
of straw had b0en lying all snmnrar, to make, a bed for young Bmke 
when he came. It might be after 10 of the Satmxlaj morning when 
she left their house. Retnmed abont 8 p. «•• with Mrs Gray to B«ke*8 
honso, to see something which Mn Gray hadtbld her about. Saw the 
straw, and ^t so frightened that she came bnt again withoot seeflug aay 
thing. Abont 6 that ervning, and befoae hearing a»y thing of thk, 
M*DoQgal had been in witness's, and aceased Mrs Gray of Bteahag 
things ont of their house. Afterwards,' while witness was malmig her 
hasband's porridge. Hare came, and said he'was.9oing to Dnke'o ; bat 
OA her saying there was nobody there, he' came in, and by and by wont 
ont without going to Burke's. Next M'Ddugal came inland witness 
naked if she had got the thief Gray- Wilneas did not see Bofke till a 
good bit on in the night, when her husband told him that there was a 
nwae that he.had murdered a woman ; upon which Mn Butke Im^^ihed 
very loud; and be said he defied all Scotland; and she, tte nobody 
could impeach them with any thing wrong in that house* Butke said, 
ho must go and see the man who said it ; and as he was going out, he 
was apprehended. (Crass^^xamined by Ae Da an ov Facui»tt.) Be- 
fore he went into the passage, he had been told that a policeman was 
seeking for lum; and he said bewas going out to look for the maa 
(meaning Gray), who had said it. He had been told in witnesa'a pie- 
eence, that Gray had said there was a dead body in the house ; and he 
said he would go ont and see him. (Jurtmak.) It was hearing tell 
of a murder that frightened witness, when she went ui with Mm Gray. 
(Justice-Clerk.) Referring only to what Gray had said» 

Janet Lawrie^ or LanOf wife of Robert Law, currier. lived in die 
same passage with the Connaways and the pannels. Was in Conna- 
way's on Slst October, about two/».in. Saw Burke and a little woman 
following him go into his house. Saw Hare and his wife in Barkers 
that cTening between six and seven. • The same little woman was pre- 
seot. They were drinking, and merry. Witness remained abont twenty 
minutes. Went to bed about half-past nine. Heard no ndae Aeu, but 
later a great noise, as if of a scuffle, and Burke's voice. Was not sen- 
sible of any other voice. The noise lasted some time. Witneaa fell 
asleep. Next moamg Mn Burke came ui and. asked her if she had 
heard them fighting the night before. Witness asked her what they had 

done with the little woman. She said * she had kicked the damned 

of heirs backside out of the door, becaoae she had been using too much 
freedom with William. ' This about- eight a. m. M'Dongal ret urn e d 
about nine a. m^ and witness was in Burke's house, and saw him throw 
about whisky (nearly same as last witness). Witness afterwards saw a 
body in the Police-office, and identified it as the body of the little wo- 
map whom she had jieen in Burke's on the Friday night. 

Hugh AbioHf grocer, Wester Port«buigh.^LiveB in the same bmd of 
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boosMy on the ^M floor above the ehop^ and Borice's- boose is 
diatoly lielow the shop* On Slsl October lasti about batf-past de?e6» 
waa ooming home* and heaid a noise in Bariie*s. Heasd like two men 
^fnaneUing load, and the yotoe of a woman calling mnrder. Witness 
went down stoirai and along the passage by Comuiway's boase, to witbiii 
n yaad of the ooler door of Burke's booses Listened, and heard the 
foiees of two asen qnairelling, bnl no soond of blows. A woman was 
crying mnrder^ but not as if in imminent danger. This continned abont 
half a fninite* It was netrong female voice^ and then there trere three 
cries as of ft penpn; or oreatue strangling. Heard no blows-^no sonnd 
VfoA' the floor— just a great noise of ToicJBSy very toud* Afket those 
aonnda of wtwngling ceased, beard the same female voice cry for the 
< p^Aocto coine» there was mnrder hers ; * while flometbiag like the soft 
pact of her band seemed to strike or knock against the door. Witness 
went for. the poMce, bni eonld not find one. Was often aliaid of fire* 
Betnrasd soon alter, and still beard the two men, bni not the women. 
All wae now quiet, end witness went away. Might be abovt three yards 
fitom the.door of the inner passage leading to Burke's, when be beard 
the noise. About ten or fifteen, feet between the two doers. There is 
a torn in the pasnsgn On the evening of Satnrday, heard of a body 
being fouwL {Cros$*€xm m meeL)^^ThB voice that catted mnrder and po- 
lice was diflsrent from the voice that uttered the cries as if stiangling. 
The knocking appeaied.to be on the outside door. Had since tried, hf 
eending a person to knock on the inside of the inner door, while be stood 
in the same pert of the passage, and the sonnd was di&rent. ( Jnry- 
Boen.) — Had no doubt thai the cry of murder proceeded ftom Kurke's 
boose. 

ElizabHh Pofermi saw Bnrke on Friday nii^t, Slst October. Ho 
came to the honse of witaem's mother about ten p. m., and asked if her 
brother David was in, and, being told that he.was not, went away. Her 
brother sent her down nest morning. 

Dmrid Paitttomt. keeper of the Museum belonging to-Robert Knox, 
M. D. lecturer on anatomy, Edinburgh. On going home to 6, Wester 
Portsboigh, on lUday, Slst October last, about twelve j9.m., found 
Buikn knocking at the door. He toU witness that he wished toaee him 
at his honse. Witness went diere with him, and fonnd two women and 
another man. , Bnrke told bim be bad procured something for the Doc* 
tor» pointing to.tbe comer where there was straw. The others might 
liavo beard. He ipoke low, but not in a whisper. Witness might be 
touching faifli. No. ohservatiMi was made by the other penons; No* 
thing was shown to witness. Understood him to mean a dead body. 
Ho said, * there was something, for the Doctor;' or that be bad * pro« 
cnred. somethiag for the Doctor.' Thinks be said *for to-morrow.' 
Thinks abody mig|it have been concealed imder the straw. Thinks 
M'Dmigfd wee ontof the womea. Thinks be woald know the other, 
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and the man. (The Haras wen pnedooed md ideatiied)» 
Wimeei sent his deter next nMiniing for Bvkey and he eeme alone 
abont nine a. «• Witneaa told him if he hadeny thing lor I>r KiiflK» te 
take it to him. He proniaed ta do ao» and went away. Befein 
twelve and two aame day, aaw Bnrke with Dr Knox^ Mr Jeneat (n po* 
pil), andHaxe»inone of theDootor'eroomain Svrgoon'aSqnam» Bvrfcc^ 
or Haxe» told Dr Knox, that he had a dead hody lor him, and witoiiiii 
got ordeie to ramain and leoeiTe any package they night faring. Wit* 
neas called there ahont aevenp. nLf when Biirfce^ Htan, and a perter, 
brooght a box,— an old tea-box, similar to the one prodneed. They 
carried itm, and pat it in the cellar. Witneaf then iodmd the dear, 
proceeded to Newington, and told DrKnox. On coming oat ef Ae 
Doctor's hooae^ foond all the three* Mr Jonee was with witneaa. Wit- 
nem receiTing BL from Dr Knox, to give to Bnrke and Haie, weal to a 
diange-hoaae, and laid down 2L lOs. to eadi of diem, 9L waa Am 
price, and they were to have called on Monday te leeei^ia Ae ras^ 
Dr Knox had aeen the snbject. Saw no woman with tbeni,«^4a Sor- 
geon's Sqoaie, at Newington, or aboat the pnUie hoaae. Neoct 
ing a aergeant of police, called with another at witDSSiTa hooae, 
they went together to Dr Knox's. Witnem gave them the k^. They 
entered, and he riiowed them the box. It waa in the aame ainto m 
when delivered. It iraa roped. On being opened, it iraa fovid to con- 
tain the body of an elderiy female. The body waa fraab, and did net 
appear to have be«i interred. It was doaUed op, the eztremitiee rest- 
ing on the chest or tiiorax. The head waa pressed down iqpon An cheat. 
It was taken oat,-*stretehed apon arable. The thee waa of a wry H* 
vid colour. Blood waa flowing from the monA. The conntenance, ia 
witnem's opinion, indicated sniFoeatioa or etrsngnhtion. Me eAer 
external marks that conld have been auppoaed to have caneed death. 
The eyes were net projecting. The tongne iraa not hanging e«t. The 
head was a good deal pressed down from want of room. Obesrrad no 
marics on the throat. The iipe end nose were a little dailb-cohiaredt 
and a little aoiled with blood. 

(OroiS'-examhml by Ae Dbaw ov Faoultt.)— * What iraa hia len- 
^ son for thinking the woman had been snflbcated or strained ? * — CAsu.} 
The effect of either was to foree the bleed into the head, and gave the 
free a dark or livid eolonr. Knows Aat Dr Knox had deeKnga mA 
Bnrice before that time, for procuring snbjects for dissection. He hod 
those dealings with Bnrke and Here. They (Bmke and Hare) 
to act jointly. ' Which manmed the principal part ? ' Beth in 
They frequently bronght snbjeets that had not been interred. That 
a frequent practice, both by them and others. Has known two in- 
stances of medical stndente attending for perBons who died, having giv«n 
a note to Dr Knox to be delivered for thehr bodice. In one of thoae in- 
staneesi witnem receited the note from Dr Knox. The body was not 
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gol. (TIm Loed A»vocatb olijseled to tlds Uoe of eianiaaiiM. It 
«M oomnry to the roloi of evidosee, and bendcs, bad no bearing vpoB 
the caM.) (CoaaT.) Witnaia gava the k^ to tba aeigeaiit of poKoa, 
and natar aaw tba body agaiiu (Dkak ov Faoultt.) Witnaas ^ridad 
Aa monay batman tba two to piavant diaputaa. Had often aean qoar- 
fda. (JvRViiAV.) Winn Bnrka aaid, on tba Friday nigbt, that ba baid 
got aaantfaug for tka Doetor, M^Doogal might bave beard. She made 
so ranarfc. Both man and woman were in a state of intoxicatian. They 
oanld ■tapdy and apeak, and know frfiaia tbay wesa ; bat it waa eaay $• 
aaa ibal they warn in that atata. (Loaa Aatooate.) Bariu walkai 
haoM with witacai, rather drankiah* 

JUbt Bf^dffmif m the employment of Jab|i Valleiiea, eartev, SkmfkB 
St raot . T hia wita«a dapoaad, diat ba wm in Bafke'e boaae abont 
%p. m. on Hallowe'en; that Barisa and M'Doagal, ibe two Haraa, an^ 
tbo two Gmysy wiBia tfaara ; that be remamed tfil abont 7 o'ckiek ; diat 
baaidpa dioaa penona* there ware two atnmgar women there at first, who 
fomainad when ba left the honae ; that he retamed aboat two o'elook 
aest morning, and foaad Barke and M^Doagal atanding near the win- 
dow talking, while Haia and hia wife were ia bed ; that be fell aileep 
at the Araeuie, aad left the boaae aboat 7 of ibe mombg (SatardayX 
and came agam at ft, aad ^then iband the Harea, the Grays, and tba 
priaeoeri ( that eome one who came in for a light, asked * what had be- 
eoMM of the apaewife ? ' aad M*Doagal replied, * that die had been 
vary ftshiona daring die night, and had got first warm water, then cold 
water, and had aaked a flannel eloth to make herself white ; and the two 
amo began fighting, and the old woman roared out marder ; and she 
(M*Doagal) gare her a kick, aad pat her oat aa an old Irish — — -. ^ 
WItnem ftffther depeaed, dmt he aaw Barke sprinkle whisky on the roof, 
oa bis own breast, and ea the bed ; that he aaw him creep ander the 
bed with a cap in hia bead ; that ba came oat agaia arith the cap empty; 
that Bari(e told witnem to ait oa the chair, and not to moTO till he came 
bade, and then went oat t that the Grays and M'Doogal were present^ 
aad that M'Doagal mast haye heard this ; that he went away, howoTer^ 
leaHagdiem beUad. 

JMn Oray^ wife of Jaama Gray, labonrer, Gnissmarket, knew the 
priaoaar* Her b a aband and die lodged with them five nighta, in the 
ead ef October. Witaeaa saw a poor elderiy woman in the honse, 
dwased in a dark printed gown, and a darii red striped bedgown aader 
it, (those prodaced). She called herself Docherty. Witneaa was in tba 
hoaae till aeer dark oa tiie Friday night. Barke, aboat darkening,, 
foaad laalt wldi her Air fighting with her haaband, and said aba most go 
oat of the hoase that night. She told him she had not been doing ao^ 
bat he insiated, and said he woald pay her lodgings that nig^t. Thia 
between h aad d. He told her where to go, aad die went to Hare's 
hoaae witb fibia'a mk^ ifbo waa ia Barka'a at the time. Witaeaa re* 
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tvrned alwat 9 that evtning for her ehilcl*s dodwty and favnd Mn 
Docherty there. Hare and Borice were dancing. They were driakiag. 
In the eoone of that Friday Mn Docherty had wished to go out, hat 
Mrs Buke (M*Dongal) bid her remain and take a deep. Witaeaa ^ 
not retain to Bnrke'B that night. Hare and his wife came to dieir owa 
house and took some sapper. The female pnboner came in and joined 
them. They three then went oat» leaving witness and her hnahaad. 
Witness went to bed aboat II. The Hares did not retnm home thst 
night. Next moniiiig» the first thing she heard waa Buke inquring for 
her husband to gire him a dnm. She and her hoshand went to his 
honse aboat 9^ Saturday momingy and found there Mrs Law, Mrs Cea- 
noway» Brogan, and the pnaoners. The old woman waa not there. 
Asked Mrs Bmke. Sh6 said she had been too impodeaty and ahe hsd 
tamed her oat. Witness went to the comer where the straw waa lyiog 
to look for a pair of her child's stoddnga. Borfce asked her what she 
wanted there ? She told him» and he» with an oath» bid her * keep oat 
of there.' There was whisky. He was driiddng some» and throwing 
some about. Witness asked him why, and he said to get quit of it and get 
more. Was desired to put oti some pd6i€oes> and went below the bed 
for them. Burke challenged "her for doing eO| and said she woold set 
fire to the straw with her pipe^ and he would get them himaelf. She 
proposed to clean the house. He (Burke) said it would dob Heard 
him desire Brogan to sit still till he returned. But he went oat» and 
then there were only witness and her husband and M'Dougal in the 
house. M'Dougal was stretched on the bed. Witness went once or 
twice to look for Burke, and the second time met him coming up the 
Westport He went in to get a dram, and she returned to his home. 
Towards darkening that day, dbcovered a dead body under the stmw at 
the foot of the bed. Her husband and a senrant girl of Mrs Law*s were 
present. Had suspected something wrong from hia throwing about the 
whisky, and was determined to search. Pulled up the straw, and got 
hold of the right arm of Docherty, the old woman whom she had aeen in 
the house the night before. There was a little blood on the feoe, and 
about the mouth and the nose. Observed no wound. The body, 
quite naked, was lying on the right side with the fece to the wall. 
Witness's husband went out first, and met Mrs Burke (M'Dougal) in 
the stair, and asked her about it. She bid him hold his tongue, and she 
would give him some shillings, and it might be worth 10^ a week to 
him. Witness's husband went away. Witness with M^Doagal re- 
turned into the house. Witness asked her about the body, and told her 
that it was the body of the woman who was well the night belwe, and 
singing on the floor. She told witness to hold her tongue, and die 
would give her five or six shillings, and repeated, that if her huriiaad 
would be quiet, it might be worth 10/L a week. Witoess replied, God 
forbid,*— she would not wish to be wo^ money with deiid people* Did 
not see Burke afterwards. 
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{Cross^eaMmined b^ ike Dvaii or Paoultt). fiHepI in Burke's on 
Thiavdaf Bigbl ott Um stnMT. Was not o«i sll Friday except /or « 
sloap of wtlor. Knowing llmt k was HailoWea, tho^igfat perhaps tbey 
di^'^IMrttt her among them. Retomed abo«( nine in the evening 
for TOTciild'a clothes* Is sore she wnsooi eent for. Conld nol say if 
Mrs Connaway was there at this time. The Haves and M*Doagal 
eame to Hare's and had sapper. That was before witness went down 
«t nine o'dock, and not long after ahe left BnilEe's «t the darkeniog. 
They did not «4l witne^ to come down m the-erening and have some 
apirits with iheoii ^ Did M^Dongal aaf -any thing dse after the body 
found? * *Sheend» * My God, oonid I help it ? ' and repeated the 
16 on the stair, (/i C) These words fdrilowed the other expressions 
ebont money. Witness fepUed» * Yon enrriy oan help it, or you would 
Bot stay in ^e house. ' She nrnde no reply to that, ft was upon wit- 
ness saying *God fofhid/ &c.that M*Dovgid said, < My God) can I help 
it?' She made no reply to witnesd'a obsermdon ahoot the identity of 
the body, and tlie woman baring been well and ainf^ng the night before. 

Jmmm Gray^ laboorar, Orassmarifieti eorooborated the eridence of 
laat witness. On Saiorday evening between five and six, jost after they 
iiad diaeovered the body, met M^Dongsl in the atair as be was going out, 
and asked her what was that she had got in the house. She replied, 
what was it? itpon which he rejoined, * I suppose you know yery well 
what it is { and she instantiy fell upon her knees before him, and begged 
he would not tell what he had seen. Ske then offered him ^re or six 
shillings to put Urn oyer till Monday, and said, * that after that, there 
nerer wonld he a week it would not he worth lOt a week to him. 
Witness went-stndght to the Police-office, and gaye information. 

Jehn IfiCkdhAy porter, Alison's Close, Cowgate.— On the evening 
df Saturday Ist Noyember, about six o'clock, Burke came to witness-'s 
house, and rflesired him to foHowhIm tohb honse in West Port, which 
he did. When ilhey got there, Burke produced a box, like an old tea- 
hox, took some straw and put it into the box. He then took a sheet 
containing something, — thinks it was like the shape of a body, — has no 
doubt it was a body. There was some difficulty m getting it into the 
box. They had to press it down. 'Witness felt something like hair, and 
pot It in.' The box was roped. Hare was present and assisted. Witness 
was ordered to carry the box, and carried it to Surgeon's Square. The 
two piisoners and the two Hares overtook him before he got there. Af- 
ter depositing the 'box, went to Newington, accompanied by those four 
persons. 'The two women separated and went away. Buiice and Hare 
went in, — Witness was left alone. David Paterson came out, and took 
^em to a pnbHc house and gave them money, which they divided. Wit- 
ness got ^ve rfiUlinga. Ihe women were not there when they came out. /^ 

John Pidter^ criminal ^officer of the Edinbuigh police.— On coming to 
the Poiice'office on a Saturday night, about seven o'clock, found a pet- 
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••II waiting, Firaoeeded with that panoa (Gfftj) to a howe m W«al 
Port, and found Burke and hb wife on the stair coming vp finMB the 
annk floor. Gray told witnen thai these were the two people. Wit- 
ness asked them to return into the honsey which they did. Askodidirm 
what had become of their lodgen. Bnrke pointed to Gray, and sau he' 
had taraed him and his wife o«t for bad condnct. Asked ibe& what 
had become of the little old woman who had been there the day before. 
Bnrke replied, she had left the honae about seren a. m. Asked him 
who saw her go ? He answered Hare. Asked him if any othersy he 
replied, in an insolent tone, a*nwnber more. Witness looked romd, and 
saw a number of spots of blood on the bed, and asked Mrs Boike abost 
that, and she said that a woman had lain in the bed and it had not been 
washed since. She said she knew the little woman perfectly weD, and 
she coold be fovnd ; that she lived in the Pleasance. She also said she 
had «^n her in the Venael that night, and that she had apologised for 
her conduct. Took them to the office. Retnmed, and found a striped 
bedgown (the one produced) on the bed. Went to Dr Knox's, and got 
a box from Peterson, ^ Opened it, and found in it the body of a woman. 
It was shown to the prisoners. They denied all knowledge of k. Re- 
turned to Burke's house, and found part of a gown and petticoat, (here 
produced.) That body was examined by Drs Christison and New- 
higging. Hare and his wife also denied all knowledge of it. 

WiiUam Hare^ prisoner in the tolbooth of £dinburg;fa, being* owom 
in the usual form, — ^he received the admonitioQ usually given to wit- 
nesses brought forward as * aoctt crimmU^ ' and was told to speak mity 
to the case of the woman Campbell or Docberty.— -A native of Ireland. 
Had been in this country for the last ten yeark A Roman Gadw- 
lie (Sworn on the cross). Married. Became acquainted with the 
prisoner about a year ago. His own house is on the same side of the 
street, a little farther up. On Hallowe'en day was in a public boose 
with Bnrke, who told him to go down to his house to see the Aot be 
had to murder to take to the Doctors. He said, < he had an old wife 
in the house — to go ,down and see about it, as he did not like to go 
down, and that it was a shot for the Doctors. ' He did not use the 
word murder, but witness understood him to mean that. Went down, 
and found a stranger man and woman, M'Dougal, and that stranger wo- 
man. Gray and his wife were the strangers first named. The old wo- 
man was washing her short gown — ^white and red striped (the one pro- 
duced.) Witness remained about five minutes and went borne. Wm in 
Connaway's house that night between eight and nine o'clock. There 
were Connaway and his wife, William Burke, John Brogan and anolber, 
M'Dougal, the old woman, and witness's wife. They had some diink. 
He remained till between 11 and 12. M'Dougal asked witness and his 
wife in to take a dram. They went with her, and left the old woman 
sitting in the Connaway's. Bnrke and she came in soon after. M'Don- 
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gal had a 8oap of drink. Thef finished it They were all protiy hearty. 

'*" The old woman conld acarcely keep her feet They were dancing and 
' singing. Does not know if the old woman hurt her foot. Did not ez- 
' pect that any mischief was to happen to the old woman at that time* 
' Burke asked what hronght him in. He replied, that Mrs Borke had 
' asked him in to get a dnuUi as it was Hallowe'en, fiarke stmck him. 
^ Witness retomed the blow. They fought. The woman came between 
to separate them. Borke pushed witness twice down on the bed. The 
' old woman was sitting at the fire. She rose and said that Burke had- 
^ used her decently, and she did not wish to see him abused. , She ran 
^ twice to the doori and called murder, or police. M*Dougal brought her 
back both times. When Burke and he were struggling, witness pushed 
^ the M woman over a stool. She lay beside the bed and called to Burke 
'' to be quiet, meaning to give orer fighting. Buike, when he had 
^ thrown witness on the bed the second time, laid himself down upon 
her. She gave a kind of cry. Sie moaned a little after the first cry. 
'- He pot one hand on her nose, another hand under her chin. He stop- 
ped her breath for 10 or 15 minutes. When he got off her, she was not 
■■ moving. He then put his hand across her mouth, and kept it for two or 
fi three minutes more. She was not moving afier that. Witness was sit- 
' ting in the chair all the time. He took off her clothes and put them uur 
der the bed. He lifted the body, doubled it up, and threw it at the foot 
of the bed. He flung a sheet over it, and covered it with straw. The 
two women, on hearing the first scream, ran into the passage. They 
had been lying in bed before thb with the rug over them. Cannot say 
if they covered their fiices. Witness was sitting at the head of the bed. 
I^ not observe any blood. Nobody came in then. Burke had not 
been a noinute or two on the old woman when the two women jumped 
out of the bed and ran into the passage. Neither of them assisted the 
old woman. Witness's wife went out first. When they came back, 
neither of them asked for the old woman. They went to bed again. 
The Doctor's man came back with Burke, who had gone out immediate- 
ly after covering the body with straw. Burke asked him (Peterson) to 
look at it, but he would not, and said it would do well enough. The 
women were in bed, and did not speak at all. Witness was drunkish, 
bat knew what he was about. He fell asleep on the chur before Pater- 
son left the house, and awoke there between 6 and 7 next momiog. 
The two women and Brogan were in the bed, and Burke was sitting at 
the fire. Witness and his wife went home. Found Gray and his wife 
there. They had applied for a bed the night before. Burke did not, 
nor M^Dougal. Burice called witness into Mr Rymer's shop, and asked 
him if he had got his mommg. They went in, and Burke asked him to 
go with him to Surgeon's Square to inquire about a box. They went, 
but did not get one there. Burke then said he had bespoke one from 
Mr Rymer's shep-boy. (Hie rest, of his evidence was nailar to that of 

BB2 
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M^Cuiloch M t« Ae paddng of the badf, twiyingilito SugwNi'a Square^ 
«ad moeiving payment at MewingtoB.) 

Cross-examined by H. CocitBURii. 
WitnesB had heen a boatmafi on the Canaly bnd a fabomer daring the 
ten yean he had been in Edinbnigh. Had also httd a hone and cart 
selling fish. * Had he also been employed in procoriflg snbjecta for die 
docton on other occasions ? '— (i^iii.) On the oecauon mentioned. 

The Lord Advocatb objected to this coarse of interrogatioD. 
(Witness withdrawn.) Cogkbubn.-— The question he had pat 
wasy whether part of hb occt^tion had been to supply the 
doctors with sobgects. This was objected tOb But he main- 
tained, that the question was quite competent; and he m^t as 
well take that occasion to state that his oi{ject went (arther^ and 
that be coBsid^ned Inmself enlitkd to ittquim into the whole of 
his life and oonvdrsation, in order to tmt his cvedibilitjr. la 
particular, he iuteaded to put to him die ^eoific i|iMsdon, 
^ Have you ever been concerned in any murder besklcB tUs 
one?' 

The Lord Advocate.— The witness had been canttoned to 
speak only to the one case now under inTtstigationy and he could 
not now be examined on any other case. ^ 

The Lord Justice Clerk. — * He must be warned that he 
is not bound to answer.' 

Lord Meadowbanx^ — The witness was certainly not bowid 
to answer to any other matter ; and if he did answer and crimi- 
Hate himself, the Court could wtok protect hias^ Tkia bei^ the 
^case^ it was the duty of the Cevrt not to eHoW these <|adliaBS 
•to be put. Besides this, it was un&ir that he s h orfd be exposed 
to suspicions, for remainmg rileot to quMtionawbidi he waa aoC 
bound to ansi«*er. 

CocKBURN. — One Judge had now expressed a clear and 
decided opinion before he bad been heard on Ills dbjection. 
The question which he proposed to put point blank to the wit- 
ness was, * Were you ever engaged in the commission of other 
murders?' And in support of the competency of that question 
he now argued, that all evidence was brought forward on the 
presumption that it was credible evidence; and it was, therefor^ 
monstrous to allege, that a human creature^ whose life was at 
atakcy was pot at liberty to test, by eveiy means in his powers 
the credibility of every witness brought against him. In Eng- 
land, the -rule wfas established beyond dispnief and -he obsenred» 
that very reoently, in a cam of persons accused of eftnspinuy» 
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when the duurge rested on Ibe evidence of one man, that man 
waa examined, under the sanction c^ the Courti on his whole 
life; and it was thus bit>ught out that he was a common prize- 
figbter^— >that he kept a gaming table, — that he had killed a 
inany«-<»in short, that be was a person covered with every kind 
of in&my ; and npon this the {nresiding Jndge charged the Jury 
to acquit the prisoner, because the evidence of the principal 
witness was unworthy of credit It would be dreadful to send 
this witnesflfs evidence to the Joty, with all the black covered, 
except in so far as was necessary to make a case against the 
prisoner at tke Bar. Xhe question which be had put, and the 
ddiveranco of the Court upon it, must go upon the record. 

- ALI80K«*--His learned friend had appealed to the laws of Eng- 
land, but there was no matter in which the laws of the two conn* 
triea were more at variuice than this* Opposed the question 
cm the ground, that no witness was to be put upon his own trial 
In giving evidence in a Court of Justice. < The witness is not to 
be made infamous on the trial in a summary, unexpected, and 
er/NOife inquiry. '-«-(Hnme» vol. ii. p. 541.)— There was one, 
and only <mi^ competent way of proving infamy, viz. by the pro- 
doction of a conviction^— (Burnet, p. 469.) 

- DsAN OF FaoOutt*— Their object was not to disquaUfyf but 
to dmrtdii the witness ; and with that view they had {>roposed 
a question, which, if it had any foundation, clearly tended to 
decide his eredibOity. True he had been warned at first, that, 
on the charge against the pannels, he was to be interrogated 
merely in regard to the death of the woman, Campbell or Do- 
cberty ; and they were quite aware, that he might decline to 
answer the question which was now proposed to be put. Per- 
haps, however, he might answer it, and answer falsely ; and 
if he did so, the Court would perceive of what infinite import- 
ance it would be to the defence of the pannel. In whatever 
way he answered, it involved matter of the highest importance 
for enabling the Jury to estimate his credibility ; and the so- 
lemn warning he had received to speak the truth was nugatory, 
if the only question by which his veracity could be tried was 
to be overruled. 

LoRO Justice Clerk. — In such cases, it is the duty of the 
Court to tell the witness that he is not bound to answer. 

Lord Mradowbank. — Regretted having expressed an opi- 
nicHi^ and had done so under the impression, that there was to 
be no farther argument on the objection. He had listened 
with great attention to what had been pleaded, and they would 
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do him the justice to belkve, ihat* bad his opinion been sha- 
ken, he would have frankly said so. But it was not ; and be 
had to observe, in the first place, that the law of England was 
to be thrown altogether aside, because, in matters of this kind, 
it was diametrically opposite to our own. In Ekigland, no pro* 
tection was afforded to the witness. In Scotland, he was pro- 
tected ; and this being the case, they had to decide, whether a 
question was to be allowed to be put, which, if answered in one 
way, might criminate the person under examination. But fiir* 
ther, it was a principle of the law of Scotland, that no witness 
was allowed to disqualify himself. Suppose, then, that he had 
been guilty of a crime inferring in&my, and that, being inters 
rogated, he answered in the affirmative, he would thus dis* 
qualify himself; and it would then be in the power of any 
witness, innocent or guilty, to defeat the ends of pnblic justice, by 
swearing that he had committed an act which rendered him in-. 
capable of giving evidence. His opinion therefore was, that 
this witness should not only be warned that he was not bound 
to answer, but told that he was not to answer that question* 

Loan Mackenzie. — The question certainly was unusual; 
but in a trial of this kind, they were prepared to expect that 
points of an unusual character would occur; and he was there- 
fore less surprised that there, should be differences of opinion. 
He thought that the. question might be put, the witness 
being previously warned that he was not bound to criminate 
himself. He was satisfied that it was a competent courset and, 
indeed, he had frequently heard witnesses receive that warn- 
ing. As to the alleged danger of the witness disqualifying 
himself, he had merely to observe, that the simple confession 
of guilt did not disqualify. It was legal evidence of a convic- 
tion that alone could do this ; and his saying, truly or fidsely, 
that he had committed a^ crime, could, not have that effect. A 
witness might surely be asked if he was habitually given to 
falsehood. If an innocent man swore that he had committed 
crimes, he subjected himself to a prosecution for perjury. 
Upon the whole, he was clear for allowing the question to be 
put, the Court solemnly warning the witness that he was not 
bound to answer. 

Lord Justice-Clerk. — It was the most extraordinary ques- 
tion ever put; but this was an extraordinary trial, and they 
were prepared to look for extraordinary occurrences* Con- 
curred with his brother who spoke last, that the question might 
t>e put, the witness being first warned that he was not bound 
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to answer to any thing that might criminate himself; and that, 
if he did criminate himself, he would b^ in no degree under 
the protection of the Court. 

{Jbiierlocuior recorded.) — * After the examination in chief of 
this witness had been concluded, upon the cross-examination 
the Counsel for the pannel proposed to ask the witness, * Whe- 
ther he had ever been guilty of, or concerned in, any otlier 
murder?* 

* Oft^ecfeef.—That by the law of Scotland, it is incompetent to 
attempt to discredit a witness by investigating his previous life 
or actions, or in any other mode but by an extracted convic- 
tion for. an offence. — * The Lords find that the question may 
be put, but that the witness must be warned by the Court that 
he is not bound to answer any such question to criminate him- 
self in such matter.^ 

(The witness tw» Aen recaUed^ and the cross-examinoHon renewed* 
Assisted to take that body to Surgeon's Square. Never carried any 
other. Never was concerned in furnishing any other, but saw them do- 
ing it. (The witness was here warned, that he was entitled to refuse 
to answer the qaestions to be put). * How often ha^e yoa seen them 
doing it ? '—Refuse to answer. ' Ib this the first murder yon have as- 
sisted to commit ? ' — Refuse to answer. * Was there a murder com- 
anitted in your house in October last ? '— -Refuse to a^wer. ' He had 
spoken about a shot, — did he understand the prisoner, when be used that 
expression, to mean murder ? ' — Yes. * Had he heard the word used in 
that sense before ? ' — Yes. * Oftener than^ once ? ' — ^Yes. * Frequently ? ' 
Not ofiten,p— he said it many a time when he had no thought of it. * How 
did you know this -time? ' — He told me. ' That he meant to murder the 
woman ? ' — Yes. * When did he tell you ? '-*In the fore-part of the Friday, 
between 11 and 12. * Have you not already told us, that you had no 
notion of any mischief? ' — Not in Connaway's. * Had you any notion, 
when in Connaway^s, that mischief would happen that night ? ' — Could 
not say whether it would happen that night or not. * When did you ^ 
begin to suspect?' — When I saw Burke upon her. ' Was that the 
first time yon formed a suspicion ?' — ' Yes.* Witness saw the body of the 
woman in the police-office. * Was it the old woman's body ? ' — Could 
not say. * Did yon not say, this moment, that it was ? ' — * The people 
aaid so. ' ' Did you admit or deny, in the police-office, that yon knew 
that body?' — ' Denied it' 'Did you admit or deny baying seen it 
aiiye ? ' — Cannot say. It was on the Sabbath-day that he saw it. He - 
denied then that he knew any thing of it. Had been acquainted with 
Burke for about a year. (Warned that he might refuse to answer next 
question.) * Had you several communications with Dr Knox and 
Buike ? '—Refuse to answer. ' This question you are obliged to an- 
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8kcf,-^VM if6n H^f 6 ittoney frmtt Ih Knox mi «ay MdM tieetltoii ? 
Never did. < Orfr6nllhi«aafli0liiiM?'^Na. • IR^ rMritM dw itfMejr 
for the old woman's body ? '—Bmke did* ' Wis M. to bi fM #ii Ifen- 
dfly f '~Dr Ktmt ndd i» IHm ttf be Si beMdeis wbat he paid «t ths time. 
^ What did he pay ? '-^-^ is Mte^ ind R in ailTer. < Wlw t»d die 
porte^?*<— One of the tir6| Bntke or the Dodof^s man. « Wm h Boriie 
wlio paid yoU) or was it the Doctor's man ? '-— Bnrlte ahoyed two notes 
across the table, the rest was in change. * Are yon certain tluit FKtor« 
son did not pay yon with Us own handi ? '—-I am ; PUeraon puit the 
four notes, two and two first, and halved the silver. Bnrke shoved it 
across the table. Witness had not had fraqnent dilutes with Bnrice 
abont the payments by Dr Knox. Never bad disputes with him abovt 
nioney*matters at all. * The old woman went ont to the passage, and 
cried mnrder or policel^'— Ves. < Was it before she fell?*-— Ves^ alitds 
before. When Bnrke first g6t upon her, she gave a skreech. tHi not 
here any body call mnrder at that time. All the fighting was 
before that skreecb. Next morning the two women and Brogan wers in 
the bed. Witness sat on the chair, with bis head leaning on the bed. 
Surke was at the fire. While Burke was dealmg with her, witness wte 
sitting on a chair. * Did you sit there for ten minutes and see him de- 
stroying her without stirring a hand to help her ? ' — ^I Ad. * Ton sat 
still and saw it all with your own eyes If *— Tes. ' You did not call 
murder or police ? ' — No. * You took the body to Surgeon's Square ? * 
— The porter did. * You followed him ? ' — ^Yes. * Apd got Ao^ey ?' 
—Yes. < And denied in the t'olice-office that yon knew any diing 
about it ? ' — Yes. (Lord Meadowbank.) — ^Was examined in the Pofice- 
ofBce as a prisoner. 

Margaret Laird^ or Hare^ wife of last witness. — tiray and his wife 
slept in witnesses house last Hallowe'en night. Burke had asked h^ Vb 
give them a bed for that night, to which she agreed, saying that Uieir 
money was as good to her as another^s. Witness went to Conbawity's 
that night, and found there her husband, the pnsoner, and the Conna- 
ways. Was in Burke's house that night afterwards, and saw an eld wo- 
man there. A quarrel took place between Bnrke and Hare. Witness 
tried to separate them, but they would not be separate. The did wo- 
man went to the passage and called ^ murder! ' On coming badi, fehe 
received a push, and was thrown down. Witness saw Bnrke whlk Ida 
breast upon her. M<Dougal and she rose and flew out. Hiey femaifl- 
ed about a quarter of an hour in the passage. On returning^ they did 
not see the old woman. They did not ask for her. Witneas had a sus- 
picion she had been murdered. Was standing between the door and the 
bed when Burke got upon the woman. Witness^went out first. . Had 
previous reasons of suspicion, ' What were they ^ **^ Had seen some 
of the same tricks before. M^Dougal came in the forenoon, and add 
there was a shot in the house. She did not say that it was a petaon to 
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to MTdMdy bt» «taMB waimmoai ihrt. Hid htmiik^ «ii9 

INvlie aad FlMtsOtt ca«M b ihofdf «fleii NectdiyiftbokiMilfttflbt 
Att bodf from Byftier'i. IR^taw wifl» flii: 41^ a&d MCvlkidLiiddLit 
Mm liar. WltMii ftiMnp«ttied Uoi Uf NiwbigftbB^ «id anw»lwt i li 
«M^tlMili tft the odrHer «f the Conrgtto. I>i4 Mt Imt M^DdagilaH 
^#M» iiijp rm^ret Tliqr warn ipMldiig «bMK tha jBtarder,ia]id Myai 
•'Unit iifldglit be IliuB aasw thiog wiih both off Amiu\ 'Had Ml Aa 
Imtta thfee teat. ^Why?' BacaiM iIib WM aot laftdiqr a Bonteiitad 
IMbei The woMBtt want to Aa iiat door only* It waa aiier.alia com 
MMk that aha felL Raihar thiflka aha got » pittlu ShsdidaDlrCBjrOTl 
whtti BttAa iraa itfioa haiv Wlcoasa taa Mt, hacanav Aa naa aUkt off 
aariiig aoavBtfaiiig hqipaft^ to haf-^-off aaatag iftr. waidand* .. 

e¥6if4aDamMllif die Dmjoi w FAC0LCT.**^InafHif tifm km 
htfiig tMnhad dtmn^ Baiktfot ai|>oa iba iroaMD. Tha aatar dov £■!• 
atad nith a kt^et • Witnaaa did not know how Aa^fauMv ami «v mn 
MMdk l9fim^tthomBwmhkfb»TmtigefAAMu^ 
tpmi Ifaa door, tar did Aa hai» theold' woaiiiil ajr 4»dty or naka ^af 
iiaiaa. Whaft wl f o a a aaaia hi nfjahk, HaUhar Bniha nor Htm aaid any 
thfa^. Thajr w«ra aiaadiiig-lhai«; Did not alaap in iiat i atoawaida 
MB hrtan dAsa. A yMiig mm^ Baogaa, aani»hu Witoaai laaa finm 
b«d trfaan ^UMioit waat oiiti asd did noa latOA to it M4Qp^ «» 
Hot in bed. Brogani M4)oogal and wkiiatai lay down iifioii tha ftoar. 
Bttte and Ham M to fightbg ifiaia. The old woman wm not m Con- 
naWfeya that night* 

Aieaotifidgr Blaekf aiapgean to the E&ibvgh PoUpa.'^-^Waa ahoarn the 
body of a woman in the Polioe-offiee on 8d NoTombar laat* FiTandnad 
the body externally. Thaaa mn no marlm or blraa'wJwa off amy «onae- 
qiaenea. Saaae blood dwitt tho month and noto» .aalim ndaad with it. 
Hm blood waa of no gfoit oonMfnanee. Zt had not^pioaeodad Aarn 
anywennd. Am mmsh aimnen* Tha ayea wara alao mnf^ airoUaBr 
tfril the-fbea waa off a Uaaklah bna^ In a niadfcil point *off fiaw/ eaa 
gf fa no o|»iiilottin ^ tho 0MM of daidk * Weaa tU appaaianeai aimk 
Bii might hate proeeededllrom aaffMaltan?' (Am.) That la my opi* 
niaA ) bnt J bag tp eocphdify that it la entamely dflknla to aa^ - Wt* 
neaft'a opteiott at the time wa% thai the wimiaa nmar h8f# dM avlc^ 
enl dendi fWmi aaibeatleif* (Jmfioi^Ctnnn.) < Yen eahnotbo 
qtdte ceviaiAi bM that is year ^senchwien?' (ifiM.) '« Yea.' ^ Witnaaa 
ia a legalar bred anrgeott, and haa been augeon to tha Mioe for liO 
yaara. 

(Mm-JBtamSnBd by the DnAH m (acctltv. 

'ttaa nb diploma. Haa be^ anrgeon to theToliee for twenty yeaia. 
*'When wifcneaa aaya, that faia opinion now is, ftc (aa above), doea he 
dlean that tt is pardy formed from circnmstanoea told hfan in the Police- 
office? ' {Am.) * Bega to explain that he went to Borke'a honaei and. 
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MMng tka ttetW) inmd about twel#» omoet 0f Uood nusMi widi 

and imnBg beea iM that tke womaa bad been lying thera^ ooodvded 

that the blood and ealiTa most hare oome from her month and noae. 

* Did he form any medical opinion from intpaction of the body ? ' (Ahm,) 

* Did at the time.'— < Has he now? ' (Ams.) < Afraid to baaid am 
opinion from the mere appearance of the body. ' (JL C.) * Had witnean 
ever seen the oorpee of a person who had died of etrangnlation ?' {Ams,) 

* Severid. ' ' Were the appearaneea similar? ' {Am.) * Exacdy the 
same. ' (Dean rfFae,} Those were instances of snffocation-^oomprea- 
aiOB of the laags. (CoMum.) ^ Had witness seen any instances of 
certain soffbcation ? ' (Atis,) * Had seen many persons brought in va- 
der the infloenoe of drink. All the cases he had seen were from diiak. 
Had no experitooe at all li came of simple saffocation. There w&m 
frequently six cases in a nig^t of saflbcation from drink. * * Were aQ 
the appearaneea in Mi case similar to the appearsnces in those caaea of 
suffocation from drink. - {Ant*} * Yes, they were. * Had seen people 
dfe of saffbcation from drink. ^ Siq>pose yon had had this body broogha 
to yon» without bemg told, he what wouki you have thought?' (Amu.) 

* The issses that he had seen had all the saose appearance. The eyua 
were started from the head» and prominent. ' (Lord AiL) ' In cases of 
suffBcation fit>m drink, bad he overseen Uood or saliva? ' * Not unless 
from iijury by a blow or a ftdl. ' * Suppose he had found the body ly- 
ing near the bloody what^ would have been his conclusion?' (Ans.) 

* That she died from suffocation, not from drink. ' {Lord Maekenzie^y 

* In cases of suffocation from drink, did he mean to say, that the per^ 
son was suffocated by stoppage of the breath, in consequenjce of idling 
upon the fru»?' Yes. 

Dr Ckritiimmf professor of medical jurisprudence, Edinbm^— 

Examined a body shown him by John Fisher, an officer of police» 

akog with Dr Newbigg$ng, in the Poliea-office^ on ' Sunday 8d, and 

on Monday 8d November last. The external appearsnces were— 

ooBtosio^ on both legs, and cm left dbow-^ons smaller contusion on the 

left loiu*— another lavger mi the right shoulder-blide-— a very sarall one 

on inside of the upper lip — one on the back part of the head on the left 

aide, and one on the teo part of the head on the right side. The oAm 

appearaneea were pale lividity of the fiice-l-daric lividity of the l ip a 

great redneas and vascularity of the whites of the eyes. An unusual, he 

he might say total, want of lividity of every other part of the body. 

Baffling of the scarf-skin under the chin and orer the upper part of the 

throat. LUernaUy the appearances were genersl fluidity oi the blood. 

Accumulation of blood in the right oafities of the heart. In the middle 

of the neck, the ligaments connecting the posterior parts oi two of the 

vertebrm were torn. Blood was efinsed among the spinal mnsdes nesr 

the laceration,— also among these muscles as low down as the middle of the 

back* There was likewise a small estfia^Mfttion of blood in the cavity 
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<if the spine. Could duco^er'no symptom of natnnl disease to aecoaot 
£ot death. The only one they could perceive was a rery slight rndpieait 
disorder of the li^er. All the other organs, tub. the head, the diest, the 
belly, were nnnsoally sonnd. There was a very small traee of blood os 
the left cheek (not from a woond), and a very slight contusion o?er the 
left eye. These we^ all the appearances. * Were the appeaianeea 
which he had here described produced after death, or dmring life, in hia 
opinion. ' — (Ams,) The qnestion now put was radier a new one, and he 
had been induced to pay pardcalar attention to the subject new under 
UTestigation. He did not think that die eaniumns could be produced 
after death, but the injury of the spine and . tho collateral appearaness,' 
each as efibsion of blood into the spinal muscles and canal, might be pro-^ 
dneed quite as well after deadtas before. An bjury properly inflicted 
even 18 hours after death, would produce appearances precisdy die same. 
From the mode in whidi he understands bodies are padced (although 
be has never seen them,) thinks that it is an accident rery likely to hap- 
pen. Certam appearances which he hM described, would bear out a 
suspicion of suAicadon. From the rulBing of the skin of the neck, be 
•nspeeted dkroiUmff most By throidhig meant force by the pressure of 
hands under the chin upwards, and laterally.— The root of the tongue 
la thus pressed against the back of the throat, and produces death by 
stopping respiration. From the uneqmrocal marks of Tiolence in the 
contusions,— from there being no appearances to account for natural 
death, — ^from the fitct, that she was dead very shortly after baring been 
seen alive and in good health, — and from the blood on the floor where 
the body lay,— from all these circumstances combined, his opinion is, 
thai death from violence was very probable. Does not think that the 
medica] circumstances would justify a stronger opinion. * Supposing 
her to have met her death in the way described by the witnesses, did the 
appearances correspond with those which might be expected in thai case?* 
(.<^.)— Yes. * Suppose her to have died solely of suffocadon frtim 
drinking, would the appearances have been similar?* (-^^m*.) — < If 
death had been produced while she was in a state of intoxication, 
from obstruction of her breath, or by her felling on her feoe, the i^ipear- 
ancea would have been the same. Any species of su£RM»don might 
tend to produce blood from the nose and mouth after death* The ab- 
rasion would renuun to be accounted for, but it might have happeoed 
after death.' (Lord MBadtncbank.y^* Suppose a peraon to fell on his 
back when intoxicated, and blood flowmg to the head, and that the per- 
son died, wonhl that be suffocation ? ' (2^.)—' Stricdy speakmg, all 
who die of drink, die from the air ceasing to pass into the lungs ; but ut 
woiks of Medical Jurisprudence diis would not be called suflbcadon. 

Crog9-^(eamined by H. Cockburn. 

* Separate all the dnmmstances you have taken into account, andkiok 
al this body as you saw it, and what is your opinion ? ' {AnM.y^^ Had 
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akm^ cbariy aacwmi the ^mbImnv ^id had idnedf said, Uiat iha 
^ippmnacm jnstifiad a marngkiaa, and notbiiig raoreJ Bat that, takiag 
the other circnnntancii (and they were not leal medical circoaostanoee)* 
]^ beeame v^ probable that she had died from vielence. (J. C*)"^* 
Witneia opened the atomachf and fovnd merely half-digested porridge. 
^a amell of whisky, or of any narcoticy that he coold perceire. * If ehe 
bad been in a irery great state of intoucaJaony woold there have bean 
thpit smeU ? ' (<ili9«.)^->Not necessarily ; fior altluyqgh in general there 
vai^ thjBrewetre cases in which there was not* One ^reported case. Wit* 
ness had seen only one case, and thpe was ^niell. (Lord Meadow* 
&anJL)— -' Coold the whisky have vemaa^i^ in the sUnpaasb? {Anamy^^ 
f Tbinka if there had been any qasn^ disijoviifablVi by aaalyaia^ W 
would hays been able to distingush it by the peealiarity of the smeU of 
whisky. 

. The Dedamdons were then read. 

' In his^nf decJaratieny Bnrke alleged, that a ipaa whom he did not 
know, came on Friday nighty 31st October, and asked pennisakm to lesfio 
a box in his house ; thsi having obtained leave, be brought it^ and while 
declarant waaat work mending shoesi nnpaeked it among the stnaw near 
the bed ; that he soon afterwards discoyered that a body had been l^ • 
that on Saturday morning be met a woman, Mary Docheity, in Rymer'a, 
and took her home to hreakfiMt ; that she remained till nbont 3 p. m«» 
and then went out, sayings she waa going to beg in the New Town, nod 
that she did not return ; that about 6 p. m. Saturday evening, the man 
who had left the body the night before^ rett^ned with a porter ; and thai 
the dedarant, understanding it to be a subject lor dissectioB, menrioa* 
ed Dfivid PaterBon ua a person likely to purchase i^. and took him t9 
Surgeon's Square. In his Meotmd dedaratien, be alleged, that it waa on 
Eridaymonaing that the woman Mary Doeherty came to his house; thai 
she went out at 3 p. m. and returned; that at night they Vera drinldi^ 
and when it was pretty late^ Hare and declarantdifiered, androeetofig^t; 
that they were separated by their wives ; that they ndssedutbe stranger 
woman, and, pn searching, found her among the straw lyiiig against the 
vail ; that she had been much mtoxicated \ that they stripped the body, 
and agreed tn sell it ;, that no violence was wsed to the woman in life^ 
bat tbaa a good deal of force was necessary to put her body into the 
boz,&c« 

, M^Davgal^ in ber declaration, denied that thei^ was any woman in 
their house after 8 p. m. on Friday; and declared, that the body shown to 
ber in the Polioe-oflke was not the body of a woman who had been in 
^ir house on Iridic morning, &c 

The Lord Advocats for the Crown— The DnAN ot Pacitlty for 
Burke— and CocIcburn fen* M'DQugal, thsa addredMd the Jury. The 
liOBD Jusiicn Clekk summed tap the evidence* 
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ySwfi^^— < Rad the pwiwl ^/ftffim Burke |;«aty of the tiiifd chalffft 
itt the mdielment ; a^ find the i m tic tuM S tt t not pramn ageinst tliepemi^ 
Helen M^Doq^al. '— BodBe ihen reeeired aenteace of deaedi^* and 
M'Dongal ma aneilaod ibd diaaisaed £Dom the bw. 



ilRmcZciy, SeiT FcftrtMO^ 1829. ' 
Bm ef Advoca/^on^ Suspension^ and LibeAahn-^WiLXsiAti Aake 
preaent pnaoner in the Tolbooth of Edinbtngfa, againat Janet Wil^ 
fiOK i^ct of the late John WiLaoir, and Janss Wilbon her 
da«%fattf, (flaother end eiater of the late JAstxa Wf L80m» commonly 
eaUed ' Davt Jamie.*) 



For the Snapender D. M*Neill — ^H. Bruc]&— For the Respondenta 
F. Jeffrst-— ^T.'H. Miller — D. E. Sandford. 

(The facts of this case will be sufficiently understood frpm 
the followiug abstract of the Informations, whlcl;^ after a vivq 
voce argnment on Monday 26th January inunediately precedingi 
were ordered to be lodged, ai|d now came to be advised.) 

Jk the IJifiirmatioti Jbr Hant. it taas. argued^* The questioii 
now to be resolved l£^ Whether thf infarmayiit; is pcotected firpBi 
fiurther criminal proic^ss in order to punishment, ibr the mur^ 
der of JoflMS jF»tem4iliaa JD^ The &cts are these*— • 

Certain persona, of whom4he said Wilson was one, having be^ 
or supposed to be, murdered in the eonxseof 1828^ and sufri 
picion having fallen upon the infianoant and upon Williani 
Burke, criminal proceedings were instituted by the Public Pror 
secutor against tlbevu On Idth November last, they were a|H 
prdbended and examined, .on a warrant "charging them with tb^ 
murder of James Wilson. Thereafter, the Pnblic Prosecutoi^ 
beii)^ unable to obtain evidence in regard to those murdersi 
gave the informant unqualified assurance and promise, that b^ 
would never be broi^ht to ^ial for any of them, provided b^ 
should make a full disclosure of every thing* he should be asked 
and knew in relation thereto. The informant, upon this, made 
a full dbdosure of every thing he knew in relation to the seye^ 
sal murder%— -that of James Wilson being one« Through the 
information thus obtuned, Burke was brought to triaL Th^ 
indictment charged three murders, whereof that of James Wil^ 
son was c|nc. The list of witnesses oootained the names of manjc 
traced xmt by the information thus, given by the informant^ who 

•^GteMdiiiloMeciftioiioaMfa J«aauH!yl8S9. . > 
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WM bioiself cited as a wicness to all the three damrges* On £4th 
December last, the said indictment was found relevant aa to all 
the three charges. The Prosecutor proceeded on one charge, 
(his right to proceed upon the others being expressly found), 
and the informant was examined in Court as a witness. Rely* 
ing upon the assurance which he had received, he answered 
every question put by the Public Prosecutor, and the trial issued 
in the conviction of Burke. The informant thought himsdf 
safe; but on the 16th of the present month of January, a war^ 
rant was obtained from the Sheri£^ at the instance of James 
Wilson's alleged relatives, charging htm with his murder. The 
informant presented an application to the Sheriff for recti of 
that warrant ; but that application was refused, and he haa now 
applied to your Lordships to revise that judgment of the SSieriff 
by advocation, and also to grant letters of suspension and liber- 
ation. 

Such being the fiicts, the informant maintains, that on ao 
count of the promise and compact whereby, under assurance of 
safety, he so disclosed to the Public Prosecutor all the informa- 
tion he possessed, and was made a witness, and examined in 
Court, he cannot now be tried in order to punishment for the 
murder of James Wilson. It has been hinted that this is not 
the proper time to raise this question, and that it should have 
been reserved as an objection in bar of trial when criminal let- 
ters should be raised. But in the>&^ place, it is an incidental 
quesuon, and must, whenever taken up, be preliminary to the 
matter of trial. In the second place, the informant has a mate- 
rial interest that it be considered now, to be relieved from the 
burden of preparing for trial. In the third place, he submits, 
that if he cannot be tried for murder^ he cannot be detained in 
prison in order to trial for the murder of James Wilson. Fi- 
nally, the course which he has adopted, is the only one by which 
he can enforce his liberation, or the discussion of his claim to 
liberation, unless by demamUnff a trials — ^the very thing which 
he holds illegal. 

The informant shall now proceed to submit the grounds of 
his plea. Certain points were conceded in argument, and these 
it may be convenient to state in the outset bs postulates^ J. It 
was conceded, that it is the established law of Scotland, that a 
socius criminiSf who has been examined as a witness in a trial at 
the instance of the Rddic Prosecutor, and who has fiiiriy an- 
swered all the questions put to him, cannot be brought to trial 
or punishment for the offence aa to which he was so examined 
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as a witness ; ihereforey that the iofonnant is |>roteeted by the 
law from any trial or pnnishnitnt on account of the marder of 
Mary Doeherty* 8. It was conceded, that this state of the law 
cannot be traced very far back; and that the admission of a 
mxmn crvmrnB to give evidence is not of very ancient origin ; 
and that there is no positive statute Co which the change in the 
state of the law in those respects can be referred* 5* That this 
protection extends only to witnesses brought by the Public Pro- 
aecvtor, and not to witnesses brought by the pftr^ accused. 
4. That the law of England is difihrent from ours in this respect^ 
and does not give an absolute protection; but that then the 
witness has an equitable claim for a royal pardon* 

That rule of the law of Scotland (thus introduced recently 
and without statute) must be referable to principles pre-existing 
in the law ; and these the informant shall endeavour to tracer in 
order to show that they fully be|ir out his claim for protection 
from trial or punishment. 

This inquiry bears upon two branches of the law, more than 
any others, distinguished by the regular and" steady progress 
which they have recently made towards a more perfect states by 
almost insensible degrees accommodating themselves to the 
progress of improvement, diange of manners, and the state of 
society f viz. 1. That which relates to the admissibility of evi- 
dence; 2. That which relates to criminal prosecution, especial- 
ly as affecting the rights, powers and interests, of piMic and 
prioaU prosecutors. 

When an offence is committed, tmo interests arise: 1. That 
of the community for punishment, to deter others ; 2. That of 
the individual injured, for saUsfaction. It is unnecessary to go 
badi to the rode state of society, when its interests, in such 
cases, were left to be enforced by any one who chose to assume 
the task, — or to dwell upon the motives which prompted a wise 
restriction of the right of prosecution to those who were imme- 
diately concerned,— or to enlarge upon the state of the law, in 
which the private prosecutors were under no control. With'* 
the improvement of society, a better system has been introduc- 
ed ; and in this country the interests of the community have 
been committed to a Public Prosecutor, without prejudice to 
the right of the injured party to claim satisfaction for the wrong 
done to him in his feelings or estate. Nay, the private party 
can still, under certain restrictions, enforce the debt due to the 
community, when the Public Prosecutor has nq;lected to inter- 
fere. The line of distinction, however, hrtween the powers ef ' 
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the Public Proseeutor and tbe private parties, has been gixNm^ 
ing eterf day more marked. The former watches <nfer tlie»- 
terefite of the commanky, and proeeeutes Ibr punisbment, and 
caniM; be controlled. The Utter snes for reparation, and ia 
this suit cannot be controlled. B«t when the private |Mrty 
^omes forward to assert the claim of the ooramnnity for pnniib- 
ment) hia* rights lure not as free, ahsdvie and nn rsalwiined y 
as those of the PuWc Prosecutor. For while the law placslB 
ihe greatest ^nfideoce in the Public PreeeoMor, and aflbnia 
him eirery facility ia the discharge ^ his diiity, co n si atont mA 
justice to 43}e person acensed, U looks wiA great jealonsy •on tke 
private party, who comes forward * ad ^n4tBkm fMkmm* 
Thas, the law does not require the Riblic Prosecutor to <find 
caution-, or to gWe his oath cf cakimftiy r-^-k dbee not soli^Mt 
him in expenses of process :-— 4t does not exclude hfan from a^ 
dudng his nearest relations, or fbose of the injared p^rty, or 
even the injured party himself, as wifiiesses. Bat, in all these 
respects, the private party is in a diflferent situatibn. And again, 
while die Pi^lic Proseeutor may proceed by indictment, dtfe 
private party must pray your Lordships for a criminal libd, 
which he cannot get unless tlie Public Prosecutor eofie«r# in tlie 
application. Finally, ihe Public Proseeutor may at any stage, 
before sentence, restrict tSie pains of law, which the private 
party camot of his own mere act llie case of Cokmd Char-' 
ieris was Attended witfi various specialties. 1. The PnUic Pno- 
secutor bad given bis concourse, and in consequence diereaf 
the private party had dbtainedhls libel, and was so far advanc- 
ed before the concourse was w^drawn. 8. It was a eaae of 
.Rqeiey.as to 'which there Js a special statute, goring power to the 
woman's rdations to prosecute, although iiie should pass Irom 
any pursuit, and that statute was founded on. 

The Private Prosecutors here are -equally mistaken in as- 
suming -diat lihe Public Prosecutor can do nothing to pre ^ra fc t 
ttie private party ^rem prosecuting for pmudkmmi. For exnm- 
pie, Istj If the Public Prosecutor finis to obtifin a verdict, the 
private party cannot sue -ferpunisbment. 19d, If the PiiUtc 
Proseeutor does obtidn a verdict, limt restricts, the prhmte fiaif- 
ty cartnot demand the fuH pains of law. Hd, If llie PuhKc ftt>- 
secutor obtains a verdict, but does not move for senten^ '^£he 
-private party cannot prosecute for punishment. 4th, If the 
Public Prosecutor prosecutes one of two soctt, tind usets' Ae 
other as a witoess on the trial, (m doing which he cannot be 
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contFoUed) the private party cannot prosecute for punishment 
the $ocim so used as a witness. 

Oi^ the other hand, none of those proceedings of the Public 
Prosecutor, acting for behoof of die community^ can exclude 
or infringe upon the inherent personal right . of the private 
party to prosecute for OM^meM/. When the door to the ad- 
missibility of eiddenee.was not opened so wide as it now is, 
when many groimds of exclusion existed, which the improved 
notions of modern times have gradually done away, «ocit criming 
is were not admitted as witnesses. The stain e£ character, and 
bias erf* interest, were the grounds of their exclusion, and the 
state of crime in regard to secresy and dexterity of execution, 
was not such as to render their reception so necessary. For a 
considerable time past it has been otherwise. But even the ne- 
cessity in particular cases was not the only recommendation 
of this system* Certainty and rapidity of detection are far more 
important in matters of criminal police, than extent or severity 
of punuhment* The obvious policy of sowing, distrust among 
associated violators of the law, was an additional inducement to 
the change; but as this advantage could not be obtained without 
iuHDmuty to the guilty informer, a eompaet became necessary^ 
by which, in consideration of bis evidence, the community aban- 
doned all chdm against him for punishment ; and this, for the 
double purpose, 1st, Of leaving him in safety to speak out ; ^dly^ 
Of discharging the interest, the existence of which would de- 
tract from the credit of his testimony. But, who is to make the 
aelecdon among the wcii f The Public Prosecutor alone. He 
represents the community. He must decide how its interests 
are to be best secured in this respect ; and when he does find it 
necesswry to select, his act is binding upon the community^ and 
is binding in law* 

In the present case^ the Public Prosecutor took this course. 
He made a compact with the informant, whereby all claim for 
trial or puoisbment was discharged ; and, therefore^ the infor- 
mant made disclosures for the good of the community. He ap- 
peared in the witness's boss, and gave evidence in open Court. 
In short, he fulfilled his side of the agreement. By doing so, 
he has changed his own situation, and has surrounded himself 
with danger to wbidi he could not have been exposed, and would 
not have exposed himself but for that compact. Matters are no 
longer entire^— the public faith ispledged,—$he compact cannot 
be resiled firom,— and the Modus is entitled to the protection for 

c c 
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wh|oh he itipidflfMly more espeolally wbeli tiie ecntipBtihn 
acted upon in open Court in preaenetf of yonr Lordriiip>. 

That this Is truly the prioeipld tcr which the protection^ 
fessedly given by die law^ iflf to be tiMad^ appears fhun Tarioiis 
consideratiolift. IM, That it im ampad^ k eddcnt from what 
has been saidf and firom (he opinlcu of the Judges in the 
ci Downiey ^ that the proteelion does not luM if the witn 
refuses to speak. ' ^dfy^ That it is a eompaet with the 
is dear^ because it can only be j^f en by the Public ProsecuttRr, 
acting fot the public interests This Is in^lied from the Tery 
act of examining the soems as it whaess in Court ; Ijsi^ Becaoae 
it is to be presumed that no Indi^iial would be placed in 
such a situation by the public^ eiccept in the understanding thnt 
it had abandoned all daim for punishment^ in consideration c£ 
the benefit it receired from his information. fUl^ Because the 
Public Prosecutor is presumed to bring forward the most 
dible evidence,' and must therefore hare discharged the 
which created an objection to credibility. This is not the act «f 
the Court, because the Court cannot discharge the right or 
daim of any party. The creditor in the claim alone can dis<- 
cfaarge It, and in this case is presumed to do so, from the mere 
act of bringing forward the witness. The Court is no party to 
the compact, but it is a witness to it. It has judicial koow«- 
ledge of its existence, and will enforce the observance of bo sa* 
qned an agreement. But the compact is no less sacred, al*- 
though made out of the presence of the Court ; if the fiict, of 
its having been made and acted upon, shall be proved. Here 
the compact was made and acted upon, not only by the infomii- 
ant disclosing every thing he knew, but by his appearing and 
answering every question put to him in the witness's box. The 
force of this fact is not elided, by saying, that no quealions 
were then put to him as to the particular case of James Wilson, 
and that what he then spoke will not afterwards be provied »- 
gainst him. For he had disclosed all he knew as to that caae^ 
•^was cited a^ witness in that case, — and it was by no fault of 
his that his evidence in Court did not relate spedally to that 
case. But his evidence did relate to facts common to all the 
cases contained in the indictment t and the list of witnesses pro- 
cured through hii information, and given to the world, related 
to that Case at Wilson. The protection which bdongs of ti|^t 
tb a witness 90du$ crmbm^ is a total, not a partial exemption, 
from trial for the crime ; and the informant having implemenlr 
ed his part of the compact, now demands that there shall be no 
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faiMcb of the pnblk fidth towmnb hfan^ and that he shall not be 
pot qMi his trial when it b now no longer possible that be 
can hare a fidr trtaL 

So far upon the princi|de of the rule contended for<-^Tlie 
informant now begs to call yoor Lfflrdsfaips attention to the 
only direct authority recorded upon this point^-^-that of the 
trial of ¥rilliam Borke. In that trial, the Counsel for the prl- 
s(mer% in addmsing the Jury, objected to the credibility of 
the infomant and his wi&d^ on the ground that they theinselyes 
were liable to prosecntion for the other two charges, and had 
thns a direct interest to conrict the prisoners. Hm prending 
Judge, however, in charging the Jury, laid it down as the dc- 
dded opinion of the Courtf ^ that whatever mii^t be the case 
as to other mmders^ or other crimes, those witnesses were 
fully protected by die law, in relation to all those mentioned 
in that indictment;' and again, < the public fiuth had been 
pledged to those persons^ and must at all hazards be kept 
sacred. ' The law was thus expressly laid down in the most 
important part of the whole proceedings. The verdict of the 
Jury might, and possibly did, depend upon that direction in law. 
It was the deliberate opinion of a quorum of the Supreme 
Criminal Court,«**-of three of your Lordsliips number, who not 
only concurred tiberein, but who sat there to give the law, 
whkh the presidii^ Judge could only dispense in conformity 
with your opinion* But it has been attempted to pomt out an 
inconsislency between the law dius expressly laid down, and 
the legal inferences to be deduced from the proceedings in a 
previous part of the trial, when certain questions were put to 
the informant by the Counsel for the prisoner. These ques- 
tions were avowedly not cross to the examination in chief, but 
intended to test the claim of the witness to credibility, by ask- 
ing hhn < to reveal his whole life and conversation ; ' and, in 
particular, < whether he had been guilty of any other murder. ' 
Upon this it was held, that the question might be put, but that 
die witness was not bound to answer it ; and the informant 
wUl admit, that the principle of this decision may have been, 
that the witness might be led to criminate himself in rqpuxl to 
matters as to which he had no protection. But it will be ob- 
served, that the question was not limited to the matter s^t 
forth in the indktment It was about < the whde life and 
conversation *--»about * other murders ; ' and- the witness might 
have been ceocemed in morders not set forth inth^t indict- 
ment. It will.be observed, too» that this unlimited question 

cc2 



380 BILL OF ADTOCATTON, &C. 

proceeded from the prisoner; and it is ondoabled lawy that 
there is no protection to a witness relative to what he shall say 
when examined by the prisoner, as to crimes conoemic^ which 
the Public Prosecutor has not made him a witness. There- 
fore^ there was no inconsistency in the proceedings. 

Even had the principle of law, and the authority referred to, 
been less plain and satisfactory, the informant might have safe- 
ly rested his case on considerations of ^ humanity, justice, and 
policy. ' For here, whatever may have been the guilt of the 
informant, justice must be observed towards him^ and the law 
must be administered in the spirit <^ humanity, and with a 
view to future consequences. ' 

In AeLifbrmaiian for Janet WUstm^ SBspaubr, ffc^ it vhu or- 
guedf * L That the right of the private party to prosecute is 
not controlled by the Public Prosecutor, and is independent of 
him. II. That the mKia» crimhm is only protected by the m- 
dalgenoe of the Court, with regard to the particular crime aa 
to which he gives evidence.' 

Upon the first branch of the argument — ^The rig^t of ibe 
respondent is not an antiquated right, as contended on the 
other side^ but is recognised by the latest authorities, (Bumel, 
p. 217.; Hume^ voL ii. c. 5. p. 116w) It is thus fixed law, that 
the right of the Private party to prosecute (originally para- 
mount to that of Public) even now subusts as equal to il^ so 
iar as the right to prosecute^ and penalties, are concerned. Nor 
can there be any question as to the title of the respondents to 
.insist, for they state themselves to be^ ^ the nearest kinsmen of 
the deceased, demanding the vengeance of the law on the body 
of the culprit, if he is found to be a murderer. ' (Hume^ ibid, 
p. 116.) And it is for the Public Prosecutor to show, that 
their constitutional right can be interfered with, or taken away^ 
without the remission of the Crown, or the acquittal of a jury. 
These are the only two modes of securing an accused person 
from the consequences of alleged crime. The (^vate parly 
may still have his action of damages, hnt.tlue ffisfi of 1*^ ^^^^ 
efiactually remitted. The point which the prosecutors in thia 
case are anxious to establish, and which they feel confident to 
be the sound constitutional law on the subject, is this^ that <« 
private arrangement between the Public Prosecutor and the 
criminal, can deprive the private party of his right to insist fin- 
the foil pains of law. That would be virtually to put an end 
to the private instance ; for if this were the law, the Public 
Prosecutor, in every case where he wished to ptotect a .crimi* 
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nal^ might do so under pretence of a precognition^ and search- 
ing for erldenoe against a third party. This is a question of 
law, and not of motives ; and it is no answer to say, that, in 
the present age^ the high officer who discharges the duty of 
Public Prosecutor is not likely to be tainted by partiality or 
corruption. Bad men live in all ages; and the history of this 
country has shown too many instances of corruption even in 
the highest officers, to entitle us to assume^ that no one likely 
to prostitute his power will ever be placed in office. It would 
be better at once to give the Lord Advocate a power of * nolo 
prosequi^ ' than to take away a constitutional right under the 
semUance of a legal principle. The propriety, however, of 
maintaining that safeguard of the rights and liberties of the peo- 
ple^ is well pointed out by Mr Burnet (Burnet, p. 298.) It 
may be necessary to observe how this private right has been 
exercised. In point of form, the Lord Advocate should grant 
his concourse to a prosecution before the High Court of Justi- 
ciary, but this merely to show that there is a public injury to 
be vindicated ; and he has no right to refuse it. If he should 
refuse, he can be compelled to grant his concourse. The law 
was so stated by Lord Alemoor, in the Complaint of Sir John 
Gordon against his Majesty's Advocate, 2L June 1766. The 
same doctrine is laid down by our authorities (Burnet, p. S06. 
— Hume, vol. ii. p. 123.) It is only where a prosecution \A 
absurd or incompeteniy that the Lord Advocate can refuse his 
concourse He is not to be a judge of the propriety of the pro- 
secution, the form of the action, or the sufficiency of the title, 
(Hume, ibid.). These are subjects to be discussed and de- 
cided when the case comes into Court. Therefore, the mere 
precognition of the accused, however it may tie up his own 
hands, cannot be sustuned as a sufficient reason for the Lord 
Advocate's refusing his concourse here. The decisionin the 
citse of Colonel Charteris carries the right of the private party 
even farther. The Lord Advocate's concourse was withdrawn 
at calling theiibel. This was pleaded in bar of trial ; but after 
full argument, it was allowed to go on, at the private instance^ 
lor the full pains of law (Hume, vol. ii. p. 124.) If the Lord 
Advocate has entered into any compact of the nature alleged 
with the prisoner, that may be a sufficient reason for his q>ply* 
ing in the proper quarter for a pardon or remission for him ; 
but with this neither the private party nor the Court have any 
thing to do. The prisoner applies for Uberatbn on two grounds ; 
1. That he is entitled to release and indenmity, in consequence 
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of having been exaniiiied by Ifae PabUc Profiecotor on a pro* 
mise of safety. 2. Fr6m hairiiig been cxamiiied as a witnea in 
tlie trial of WilUam Burke and Helen M^Doogal, for the in«r- 
der of Mary Campbell^ or Dooherty. The first of these plena 
has been now sufficiently answered ; and the oanudsration cf 
the second brings the prosecutors to their second propoadon* 

IL The socbts erinnbiis is only protected by the indnlgeDoe of 
the Court, with regard to the particular crime as to which be 
gives evidence. 

FoTmeiiy» a sodus erimSmB was not leceived in car CdauBal 
Courts, because of the interest, which be was ai^ppQaed to fawae 
in establishing Ae guilt of the aecMsed, The practioe which 
has latefly crept in, of affiirding A indeauiity to the witness fior 
the crime as to which he has given evidence^ does not appaar to 
have becQ recognised until siibsequeni to the case •cf Jameaoa in 
1 770. Perhaps it would have been bettcrt eonadtotionallj and 
legally, if Uie indemnity had net been aoquiredy and if ev^^ 
case had been left to be considered accordiHg to its circamatui- 
oes by the Prosecntor and the Courts as afiprdii^ ground fat an 
appBcaition for pardon, and that conslitulional source in which 
the power ef pardcsi is vested,— as is the wise and salutary rule 
of die law of England. (Russel on Criine% voL ii« p. 5d8.) 
There seems at least reason to doubt, whether it would lie eon- 
mstent with oonstatntianal principle to carry the li^t of indem* 
nity fiirther than it has been hitherto carried. Jit is necessary 
to observe what Mr Burnet says. * It is now held» that the 
very act df calling and examining an acG<MqpIice as a witaeaa 
on the part of the Crown, g0e8 far to operate as a discharge or 
aoqnittsl to hsa firom all prosecution for that crime.' (p» 417} ; 
•—and in the note to the text,^— ' In the case^ accordinglyy of 
Macdon^ and Jakneson, in August 177Q, when the olgectiott 
of a witness bsving been sodus erimmiB was fidly debatedp the 
Prosecutor, in answer, did not say tbat the ivitness, by being ex- 
amined, would be exempted from prosecution, but that he 
mi^ hope fer impuni^.' Baron Hume conceives that the 
practioe may have commenced fivxn the rule iatroduoed by 
t\* Geo. il. c* 2& as to a particular offeaee, by which It waa 
dedared that, in txiab in Scotland for theft of cattle^ it dhonld 
not be a good obfectien to any of the preaecttlor's witnesses that 
he was eidus aitamiSf and that such witness should not be liable 
to piaseoutioo, on account of his accession teeuch ofoice^— la 
oppoflBtioii to the oedinary maxinii die exeeptinn seems to have 
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hMB sfkrwiirdft ialuB finr ihe jrnlfi ; aad b the e^ 
Brodie^ 178S» an Dbjeotkn token to a witneiBt thai be bad re- 
ceived a promiee of paf don if he weold give evidence against 
the priflonen at the bar, for a crime of wUeh he waa charged 
to have been a mchUf waa overraied, on thegnmad that the act 
of caUiag him in Conrtf relieved hioi of the penalties which 
would otherwise attach to the crime of which be waa guilty. 
It will be obsenredy however, that the witness was to' be ealbd 
m Courts and that the indemnity merriy extnded to the case 
as to which he was examined ; while the doctrine now maintain* 
ed on theother sUe is, that the witness is relieved not oely from 
the <c4^nseqHepces of his participation in the crimes conceming 
yfbkk be has boso examined, but also fs to others in fvrfuch the 
sapie perties vmf have been iisplieatad, hnt whidi have not 
been Uie sobject of trial. This e^iaenda the doctrine of indem- 
nity much £wther than ithoi yet bean earned. 

In the case of Downie, 1794!, tiie opinions of the Judges 
upon certain .discussions tjiat aixMe on questions put to liie wit* 
new Attehison, tending to eriminate him, are of aaterisi conse- 
quence* (State Trials, vol. ndv. p. Si.) The doctrine laid down 
wai^ that for what the (ndividual told in Cpnrt, as a uritness, he 
could not afterwards be questioned; but so &r bom glancing 
at the idea of indemnity affiNsded by previous precognition, it' 
was distinctly stated, that if he cefused toanywer, he would not 
be entitled to protection* Next is the case of Dxcghon^ 1807* 
(Bumet, Append. No. 81.) in which die question was, as to in- 
demnity from trial before a Court-martial, of an individual ex- 
amined before the Ckmrt of Justiciary. It was objected, that he 
was a party in the affiny, and that the Court could not protect 
hio^ froen the consequences of his evidence. -The Lord JivstSce 
Clerk (Hope) was against the objeetioi^ and observed, ^ that 
being brought by the officers ^f the crpwn, he must be ever a& 
terwards frne- from any psoseeution far At mcMor a$ iowhiAhe 
fflM^ emdence* '-!— Afrer some faesiution the other Judges caof 
cmnred, and the objection was repdled on the ground that the 
* eaMnmaaikm of the witness affiirded him an indemnity as toany 
other trial. ' There is here no .extension of the rule ; the wit^ 
ness m not lield indemnk till after examination in open Court ; 
and it eecessarily follows, that the indemnity can only extend 
as for atithe oriase in regard to which he has been examined. 

These aae all the authorities which have been found, except 
a d^lMU of the Lord President, presiding upon the special 
MmmisBion at Dumbarton in 18S0. {Trials for High Treason, 
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vol. ii. p. 506.) On that occafli<Hi, a qneatioii was pot to a wit* 
ness which the coimBel thought might criminate him, and he re- 
quested the Court to caution him as to his answer ; upon which 
the Lord President said, < there is one thing yon need net dis- 
tress yourself about. A witness brought here cannot be prose- 
cuted for what he has said. His is part of the law of Scot- 
land.' 

Therefore, it is now stated as a substantive proposition, that 
the Court has not hitherto acquired the power of interposing 
between an alleged criminal and the source of justice, when he 
has not f^ven evidence in Court as to the erime charged,— 
which is but an indulgence of the Court, not recognised by sta- 
tute, and not founded upon any precise law, must be extended 
tar beyond its ordinary limits before the plea can be sustamed. 

& fiur of the general iNrincipIe.-^The respondents must now 
approach the re$ ffetta of the present case^ which must be fresh 
in your Lordships' recollection. The indictment against Bnrice 
charged tikree different acts of murder ; to establish which, the 
names of certain witnesses, of whom the suspends was one^ 
were thereto appended. An objection was taken to the reie» 
vancy ; and ultimately the Court remitted the pannels, with one 
charge as found relevant, to the knowledge of an assize. The 
Crown Counsel, therefore, could not have put a single question 
as to the other charges, which thus became as if they had never 
existed ; and accordingly, this witness was specially warned to 
speak only to the charge put to trial; and when, on the cro s s 
examination, questions tending to a detail of the other charges 
were put, he was warned that he need not answer, because he 
was not protected with regard to those crimes. (Trial, p. 10^ 
104.) From the warnings which were thus given to the wit- 
ness Hare and his wife^ and from the opinions of the Judges 
en the oljection to the question put in the cross-examination, 
it appears, 1. that the suspender was examined as to no otiher 
murder than that of Docherty or Campbell; 2. that he was^ 
distinctly warned that he was not bound to answer any qnestion 
with regard to the other murders contained in the indictment, 
because as to any other he was not protected. 

The present question, therefore, stands thus.— -Hitherto a wit- 
ness has only been protected from trial for the particular crime 
as to which he has given evidence. But the pursuer has given 
9one as to the crime of which he is now accused, and therefore 
he oannot be protected. To test the doctrine advanced oa the 
iHher side— Suppose a aociu$ criminis called as a witness, and 
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the diet aguait tlie poiiMl dawrted, b it to be bdd that his 
peme being in tfie list of witnesses is a dsim of indemnity?— 
Or suppose that* in tfiu case^ Borke had been served with three 
indietmentSt and thai the name of thu prisoner had been in* 
dnded in the one indietment on which he was tried^ bnt ixit in 
the other iwO| WonM it have been hdd diat all investigationt 
either at the instance of the Lord Advocate or of the private 
par^9 was illegal? The prisoner ssfSf he was ready to giro 
eridence as to the case of Wilsooy. bat fnomoio amstai that 
this istme? In shorty the doctrine established by practice 
seems to be» tha^ for what he says in trial, the Court may 
protect the witness; but that they are not presumed to know 
any thing that has not taken place before them. 

It is another question^ whether circumstances in a particular 
case may not endtle a criminal* however atrocious, to a par- 
don ; but the prerogative of pardon is oonstitutionally vested 
in the Crown, and there it ought to remain. ' 



Im answers for the Lord Advocate^ to the BiD of Suspension^ 
&c for Hare, lodged in consequence of a deliverance of 26th 
January, * appointing the BUI to be mtinuOed^ and his lordMp 
to make mch answer Aento as he should Mnh neoeuary^ andther^ 
in to give suA u^brmaiian io the Court as he shmdd deem propetf^^ 
it was stated, that afker the precognitions were completed, it ap- 
peared that the evidence was defective^ both as to the fact of 
Docherty having been murdered, and as to who was the perpe- 
trator of the deed ; — that deeming it of great importance that 
a conviction should be ensured^ and still more (as from circum- 
stances that had then transpired, he was led to believe that at 
least one other case of a similar description had occurred) that 
the whole matter might be probed to the bottom, an overture 
was made to Hare, by authority of respondent, to become a 
witoess ;— diat Hare accepted the proposal, and received an as- 
mirance from the Procurator-fiscal, by authority of the respond- 
ent, that if he would disclose the fkcts relative to the case of 
Docherty, and to such other crimes of a similar nature com- 
mitted by Burke, of which he was cognisant, he should not be 
brought' to trial on account of his accession to any of those 
crimes ; — ^that this assurance had no reference to one case more 
than another,' and was given for die purpose of receiving th« 
whole infcmnadon which Hare could give ;— that it was fron 
facU detailed by Havs^that eiddenoe was procued which en* 
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and of Pattraon in iIm saoM iadicfnt; and diat, ipi pioaf of 
botky he wottid lNi«« been axamiMd as a witness The gnawers 
eaadttded hy iKaliiig, that' the wavwaac agMDat Hare and his 
vife had bean mihdmwBy «•> iftta Che ommc aoiiein inqnirjr) no 
OiHne coaM be breoght to light hi wflllch Haiie had been con* 
earned, asEeepting these «o- vUeh hb dndesores refaUed ; and, 
that ond^ all these etnevpastaaees, the respondent eonsideied 
hiauclflagallybaifed fiMa peosecating ekher ef tbeselndividaeis^ 
and 4nM|ld not make awf saeh attempt. It ssoald be dishonoar* 
side ia ilseif, namaitby of ius ofllce, and h%U]F in jmIoos tadie 
adasinistiracien ef fastiea* • • 



• « 

Lord Gillies.-*-* Tb^jqu^on bfr« Wt Wbrth«r W9V§M> 
approve of, or to alter, the interlocutor of the Sberi£^ refiisbg 
the prayer for liberation* The facts are well known. — Early 
last winter, a sceo^ of horror, till tJiQn uQwitnessed, and which 
cpuld not have been uniigined, was laid open-?-^ syste9i of in- 
dlscrimijiate murder, carried pn in the heart pf the city^ whicl^ 
was to be profitable la prpportion to the nuinber of the victims. 
These atrocities soon camis under the nptice of bis Miqesty's 
Advocate; ^nd I will take this opportunity of expre^ip^ how 
deeply I think the country is indebted to that high pffiicer^ for 
the wisdoxn and the firmness which he has diylayed. The r^ 
suit justified the precautions which he took; ^nd It is jiot going 
too ifar to say, that his effiirts to procure such ,a body of evidence 
as in no other country would heve been .necegsaiy> h^we saved 
Scotland from the Migma which would have attached to it^ had 
such crimes been allowed to pass, as, but for thep^ precautions, 
they too probably would have passed, unpunished* Th^ whole 
of his proceedings meet with my entire approbpi^pn; aqd look- 
ing to Che evidence on the trial> no oi;ie can doubt that the as- 
surance of safety was properly given^ whtatevejr di£Perence of opi- 
nion there may \>e as to the manner In which it is to be carried 
into effect. In this state pf matters the trial came piv The 
indictment charged three murders against one prispneT* H&re 
was in the list of witnesses, and might have been e^wniped on 
any of the three charges. . Bu^ after argjiment, your I^ord- 
dilps pronounced an interlocutor, by ^hipb; it is very itnie^ the 
ivholc iqdi<$mcnt was found lei&fffitp but ^^yi^y (isuA th^ poly 
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QMof ib«chaygBB ivm rflmttedto ^ Jqiji wd made the mlv 
yBU^ pnoof. Upon tb^ proooedi^gn wlucb ihea tpok plac^ 
(oooe«raiiig wkidbf I wish to be oodeKitpod m i^^eakiiig m^odjr 
fiosi the io^oipiatHm oontaixied in tba papec9 whicb ba^e bew 
bwd befim as)» 1 biure to xwmtK ibat tb«ni is an appureni; iap, 
coDttstencj., and tbat tim ^xpUmation cpouined in tbe Iq-> 
fmtnation ior Hara ig uU aatkfaclory. Tbe question howt- 
esmr i% Ha.f e we povar to 'quaab proceediqga lit tbe instAQce 
of tbe private pturAs^? ReUtiona i»ve m deart wdopbted, 
IfigfX irigbt to f4raBec^te fiur mjin}er# In HareV lefiptnnatieii^ 
tbU it §pokem ^M n apriqiiared rigbl, and its l^gaU^is alf 
QMMi deniad; fi»r it is stndioasly contrasted witb the Ifgiifmrff 
lAght of tbe Public Frosecotor* Now^ really it appears to. IM^ 
that this very qualified admission as fuHj met by the iusumenjt 
fi>r tbe prifete prosecutoSrt, jsnd by tbe ea^press authority of Mr 
Bonet» ladeedf very recently, all prosecutions for JDrgeries^ 
the Bunking Coigpanies were condurted byp and at tbe instancy 
of the hanheni; and I nx old enoogb to have been Ck>nnsel in« 
case of SBBcdart (MerJgawde andotheri^ 6. Jan# 1B09) ; to cany 
en which (tbe pxeseot I^oKd President, then Loird Admeate^bavw 
ing f efttsed to prosecnte) n subscription was rabed; and altboi^ 
the most eminent Connsel at the Bar were engiy^ for tbe pri<* 
sener, no ol^ection was hinted against our cigbt te prosecute* 
But while my learned fiaends here deny, or admit in a manner 
that amounts to a denial, the right ef tbe priirete party to pre- 
aeoutefor punishment^ they admit the right to dk> ao for 4a^ 
snagea. And ibk is an iiiportfmt admisuoa ; for your Lord* 
ships wiU observe, that the cou»e of proceeding for which they 
contend, would shut the door against an action for assyth- 
meet ; for while a renisiion fsom the Crown would establish a 
ground for its infititutioui a ju^ment of this Conrt^ refusing a 
teial, would stop it. 

There appear to be justother tbreeaitaations in which a^syth* 
mentcan be found dim* 1* When a remission has been pleaded 
befoise trial; S. When a pecson has been foundguilty of murder 
by a courtHBaitial, and only ^^asbiered ; 8* When a person ac- 
cused of murder has been outlawed for not appearing* AU 
these cases iaivs in Madaurin* ^Hay p» M^A^Teill, Ifi. February 
1717; Macbargsi?. Campbellt 29. July 1767; Stewart r. Earl 
of Fif;% July 1767.) 

Sappess^ in the presentcase, these shall be trials conviction and 
execation; that wiU ^t an en4 to tbe claims of asqrthment* 

But suppose tt totenuinat^ iacpnvictiQUr and that a f%aiitfK»i 
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is obtainedy then arises the daim of assythmeDt At presenty 
however, we have to consider only the quesUon as to the prose- 
codon of Hare ; and in its practical result, it is very unimpor- 
tant It is a dry question of law) and although Ataaaits^, jiis- 
Uoe^ and pcHcyj are fine sounding words, and in the abstract most 
excellent things, it is very unsafe to apply them to particolar cases. 
The Judge is called upon to do, not what i$ just and humane^ 
but what he thbihs to be so. I admit that Hare is entitled to immu- 
nity, but because I think so, I do not think that power is confer- 
red on me to prevent him from being tried. . I must be satisfied 
that the law gives me this power before I attempt to exercise it 
This, therefore, is the question which we have to determine^ 
and our conviction of what is desiraUe does not advance us one 
iota towards a conclusion. The old rule was, that a aoccas was 
not admissible, and this just because he had no immunity. In 
1748 an Act of Parliament was passed, and it is important, as 
it is all the statutory law we have on the subject But by thb act, 
&e admissibility of a witness is confined to cases of theft of cat- 
tle in tiie Highlands, and his immunity is neither absolute nor 
ttncondiUonaL For it is merely provided that his own evidence 
shall not be used against him ; and to secure even this, he must 
give evidence that the crime was committed by the person ac- 
ctised. Thb is a resting-place in these inquiries, and the only 
ratisfactory one we can find in the whole history of our law. 
Snbsequendy to this, the Court, (whether wisely and warrant- 
ably is a different question), extended the rule; and we find 
firom the case of Jameson, 1770, (Burnet, 418.), that in other 
cases than those mentioned in the statute, the socms was admit- 
ted as a witness. This was a great extension, but it was the 
only one. The next case is that of Smith and Brodie^ 1788, 
where, if we are to believe the accounts we have of the trial, a 
very considerable extension had taken place. But I proceed to 
a case of infinitely higher importance, that of Downie, 1794, 
(State Trials, vol. xxiv. p. 87.), and at this period it appears, 
from the opinions of the Judges and from the Lord Advocate's 
statement of the practice, that a socucs was safe if he spoke out 
This was certainly another considerable stretch ; and here I be- 
lieve it stopped. But the doctrine contended for in the case 
now under our consideration, would canry it a great deal far- 
ther ; for here exemption from trial is claimed for an offence on 
which there has been no trial. This would be a very great ex- 
tendon indeed. We are cdled upon to consider a promise of in- 
demnity equivalent to a pardon firom the Crown, nayi that it is 
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more efficBcknifiy since it would defeat the daim of Aflsy tbement. 
I repeat^ that I think the promise was properly giveD, and that 
it ought to be redeemed, but this should bedone by an application 
to the proper quarter for a remission. All the authorities we 
know concur in holding that there must have been a trial to 
entide a m)ciu» selected as a witness to indemnity, and here there 
was no trial. For I cannot hold that the fact of the whole in- 
dictment having been found relerant, makes a distinction of any 
consequence. The charge relative to Wilson was not, and, un- 
der that interlocutor, could not have been tried. It is said, that 
Hare was ready and willing to give evidence. I believe so, but 
I do not know it, — at any rate he did not, and th^ Act of Par- 
liament, even as extended by praicdce, does not reach this case. 
Considerations of policy, humani^, and justice^ <^rate as 
strongly in England as here ; but the law does not confer such a 
power on the Judges there, and they do not assume it. It would 
be dangerous to hold, that by precognition and citation alone^ 
the Public Prosecutor could, in every case^ affinrd protection to a 
criminal. I nev^ heard of a witness being told that he had 
immunity, except for what he might be called upon to disclose ; 
and I do not think that we ought to make a new stretch of the 
law in a case altogether new, because former stretches have been 
made.' 

Lord Pitmixxy. — This is an interesting and important 
question. I do not consider it proper to notice the proceedings 
which are said to have taken place on the trial, because I was 
not present, and there is no accurate record. I rqpret that I 
cannot concur in my Lord OilUes's opinion ; but it is a great con- 
solation to me to think, that the practical result is unimportant. 
We have to consider, 1. The situation of a person called as a 
sociui crimifds; 8. The situation of the individual in the present 
case. Our older law excluded socii, except in particular cases ; 
and it is necessary tq look to the reason of that exclusion, in 
order to ascertain what we have to guard against, now that they 
are admitted. It was not the badness. of the witness's charac- 
ter; fi>r the distincticm between * utfwmaiwrU* and * vtfamia 
JacHf * has been always recognised since 1671. It was the in- 
terest which he had to convict; and the act 81. Oea IL c.84^ 
was the first step made towards dbviatmg that objection, by 
giving^ htm indemnity in certain cases. In this, as in every 
other part of our law, the practice must be matured gradually. 
We cannot expect to find it settied by an old act of Parliament; 
and therefore^ I do not sigret with my Brother in cousidriing 
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that act M bj any neans a re8tiiigw|dfloe. it smbm to mei i»- 
deedt to be of IHtle eooMqaenee^ eKcept as aasistiiig ua to traoe 
the hfetorf of a partkalar part of our law. It laid down no 
general rule; and h k sk^lar^ and has not been notioed, that 
the proi^ions of § 81« are totally different from those of f 20.; 
and as we are thee left ro doubt which to follow, H beeomea sttt 
more out of tike question to hold the act as fixing the law in 
this matter. Hie law whidi, in the mterTening time^ had beea 
undergoing a gradual change with the progrew of improvcaMnl, 
was drst antboribsciyely hud down in Smith and Brodie'a case. 
But there is no reason to believe that it was so laid down Icir 
the first time. On the contrary, tltey were only dedarmg what 
the law was; and there is probably nothii^ new, except the 
Warning to the wStness. I f eit, howerer, on the miiDrm prso- 
ttee which has followed, and with which we are all of us fimti- 
liar. What is the coarse invariably pursued? The PaUic 
Prosecutor, who is the domlnus UHSf and alone has a right, 
asks the Bockis whom he thinks it necessary to select as a wit- 
ness, if he will give evidence under an assnrance of indemni^ ? 
'When he is produced as a witness, the Court explains to him 
the situation in which he stands. They thus become witnesses 
to the compact which has been made, and cannot sanction any 
future criminal proceedings against him, as to the crimes- which 
he has revealed on the faith of that pnomise^ 

We have now to oensider the case of Hare* It Is clear that 
the Lord Advooste cannot try him ; and we need only incfuiie 
tnto the right of the private party. It is rested on two s^m- 
rate and independent groundap 1. On the general gronnd, 
< that the right of the Private prosecutor is not oontrcdlable; ' 
S. on the special circumstances of the case. In regard to the 
former, it must be admitted, diat it is the contrd of the PoUic 
Proseoutor which alone bars the relations of Docherty from 
Coming forward to prosecute Hare, and therefore the right of 
the private prosecutor ii 'm certsin cases contrcrflable^ although 
that has been denied. Neither is there any thing in the obaer- 
vatk>n that the right rfassythment will be eut off; for if k were 
worth their #hile to try the question, I tkiidc it is at least 
extremely doubtful, that a civil action for damages at the in- 
stance of the respondents would be found inoompeleBt. We 
come next to> the ciA:umstance of the present case. Is is lirought 
to the narrow pcant, that beeanse not examined as a witness. 
Hare is not entitled to protedion. If there had lieen tbnee in- 
dictments bMead of (me, and only one of die thrcis tarougbt for- 
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waid» 1 wdidd ihm have ooneorred with my Lord OiUkm. Ifi 
thai case Hare eoidd not have been kaowD te Ibe Court ae a 
witneiB in any olfaeK caae than the one tHUoh. wtfal to trial; 
and ngr opinion would bave been^ that he ebotild be tried, but 
that the Ceiirt •hould afterwards unite in a recommendation km 
ineroj* There are many instances. of an indietment Oositaaning 
& or 9 charges, when the Advocate departs from all of them bnl 
one ; yet there, it woald sorely be impossible to maintain^ that 
the PuUio Prosecutor oould turn round against a sociM ex-i 
ammed on that one charge, and bring him to triil on some of 
the others^ becattse he had not earned his indemnity by giving 
evidence* I sympathise with the relations* I sympathise with 
the public widi to bring a great criminal to justice, but I am^ 
infinitely move anxious that the public fiuth thotld be p rese r v e 
ed inviolale* 

Lord IfaADOWBANK.— This is a question of great impcartanoei 
not only as affecting the interests of parties, but as affecting th^ 
oonsbtency of your Lovdships judgments, and the respect in 
which they shall afterwards be held* It would have been a cpiuse 
of some humilidlion and of great afflioCiod if I bad become s»^ 
tisfied that we bad been acting in erron I would, have felt deqp* 
ly indeed, that by our ignorance and ri^bness we had deceived 
the witness by holding out an assurance of safety which it was 
not in our power to realise. Still more that we bad instructed 
a Jury to retire^ with a direction in law. wbicb turned out to be 
wrong. I would have felt it my duty (and God forbid that 1 
should have hesitated) to step forward before (he law had taken its 
course, and to come, between the person who had been convict- 
ed, and the conseqn^ces of that misdirection. It Is therefore 
no small grttification to think, that the opinion which I wfw 
then called upon to give^ was founded upon principles to be de* 
rived from our books and from the practice of this Court. The 
time at which this matter is brought before us seems to be per-* 
foctly well chosen* Because^ if we are of opinion that there are 
circumstances which must prevent trial, we are bound to dis* 
charge the yrarradt* 

It is with great rqgret, that on one point I must differ from 
both my brothera who have spoken.; but it }s some satisfae-t 
tion to think, that when I, d<t^ I ofmcfr with one of the great- 
est of eur antiquarian lawyers, Lord Kames, viz. whether :in the 
ancient law of Scotland a aM^ius crimnk was an objectionable 
witness, or ever oljected tO| except in the one case founded up*-^ 
on by MarkflPffie, (tiu 86« ( 10.)i We have only to go back to» 
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the older cases, to find that they were admiaaftle and adnutted. 
There was first the case of the Earl of Morton, 1581, (State 
Trials, vd. L p. M7) ; and although we are not bound to de» 
hod those proceedbgs, which were hard, tyrannical, and rnijost^ 
we may refer to them as matter of antiqaity, and as shewing what 
the established practice was. In this case^ the probatioiis of 
persons who had already snfiered death as his acoomplloe% 
fimned the only endence against him. Next we have the pro- 
ceedings that arose out of the Earl of Oowrie*s eonqnra^ in 
1600, (State Trials, nA. u p. 1560), in which the deposition of 
Hendenon forms the chief evidence although it b expressly set 
ferth thai he was a prisoner in the tdbooth of Edinburgh, on 
accusation for the said crimen and although, in the trial of 
Cranston and Craigengelt, for aecesMon to the same crimen he 
had also been examined as a witness. In opposition to these 
snthorities, we haTe the one decision, quoted by Mackenzie ; 
. but this Court is no exception to the rule, that bad decisions are 
sometimes pronounced. Mr Home expressly says, * Nor indeed 
am I satisfied, that any such rule ever gained so firm a footing 
in oor practice as Mackenzie has alleged, ' (Vol. ii. p. 554.) 
and refers to the case of Smith 1698, in which the objection 
was taken and repdled. The case of Jameson 1770, in which 
we find the admissibility of the soeiui fiiUy recognised, cannot 
be considered as declaring a new law on this subject, — nor even 
as extending SI. Oeo. II. c 34. : for as that act, although passed 
but 16 years before, is not once mentioned either by the lawyers 
or the Court, we must suppose that they were utterly ignorant 
of its existence. The authority of Mackenzie, <m this point, is 
also discredited by Lord' Hailes (Burnet, p. 404, note) ; and it b 
needless to say that, in a question of antiquity, no Judge ranks 
so eminently high. To understand the powers of the Public 
Prosecutor, it is necessary to trace the history of his high of- 
fice. Originally, no concourse was given, just because there 
vras no Public Prosecutor. But, even then, the private partf 
could not come into Court at his own private suit. He oonid 
only do so by supplicating the Court to admit him, which he 
did by a petition for criminal letters against the ofiender. Tlie 
Officers of Court and the Judge granted or r^sed the bill as 
they thought proper. They selel^ the criminal and the wit- 
nesses ; and it follows as a necessary consequence, that the Courts 
having the sole right of prosecution, came under an implied 
at^Nilation that the witness was relieved from all penal eonse- 
queaces. Suppose this veiy case which we are now considering 
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h^ occurred iheiii ean tliere be any deiibt that the Court 
would have refiamed mich a proposd <^ die private parties, and 
have opened the doors of the Court to let Hare out ? The 
ri^ to inaist in a crimfaial prosecution came to be transferred 
to the King's Advocate ; and, whatever subsequent changes the 
office underwent until it assumed its present form, it must be 
held, that all those collateral powers and privileges were trans- 
ferred at the same time, and that, accordingly, he conld at all 
times protect the veitnesses, mKfH crhninis^ whom in Ae dis- 
charge of his duty he thought proper to select. It is also suf- 
ficiently clear, that the Public Prosecutor always had a right 
to control the private prosecutor ; and there is one case which 
puts it beyond cKspute. ^at case will be found in Mr Bn^• 
net's workf (p. 801, note, Olen v. Hunter, SO. Dec. IT25.) 
And here I must regret, that the work of my most excellent 
friend was not revised by himself previous to its pubfication, 
which took place after his death, for there are many errors which 
(»uld not have escaped his observation, and there is no more 
material error than one which occurs here. It is stated, 
diat the libel was restricted by the private party ; but, on look- 
ing into the Record, we find, a little farther on, * his Majesty's 
Advocate<lepute, in respect the privy pursuer has restricted the 
libel to an arbitrary punishment, and that he has no reason to 
believe^ &c. ; therefore he judicially consents to the restriction 
of the same. ' There is, indeed, a great want of direct autho- 
rity on this subject ; but the mere fact, that since the institution 
of this Court, there has been no instanoe of a person having come 
forward to plead a promise of safety in bar of trial for offences, 
in regard to which, on the faith of that promise, he had given 
evidence, is the strongest proof that such a thing was never at- 
tempted to be done, or dreamt of as possible, even in the worst 
times. In answer to this it may be said, that Smith and Bro- 
die's case is the first in which a socius crminis was cKamined 
under a promise of indemnity* I have endeavoured to show 
that it was not the firot; and we have only to go to the Record 
to find, that, in the answers to the objection, the practice of 
this Court was expressly founded on ; and this we must hold to 
• have been the ground of the judgment which was pronounced. 
I'n the case of Downte, 1794^ the Judges were determining a 
precise point brought before them ; and their opinions are not 
of the same authority, except as applicable to that one point. 
But the inference drawn from the decision in Smith and Bro- 

2d 
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die's case^ is streagtheDed by the words of the Lord President 
(State Trials, voL 24. p. 32.), where he states, that such was his 
practice while he held the office of Lord Advocate^ without a 
hint that it was a new practice^ or contrary to that of his |Hre- 

decessors. •.•••• We come now to the case of Burke. 

Here the whole indictment and list of witnesses was before the 
Court. Hare was put into the box, and examined on one of 
three charges. In the absence of all proof of any promise of 
safety^ we were bound to tell him, and to tell the Jury, that he 
could not be tried for any share he might have had in any of 
those crimes. The mere fact of his being so produced, was 
equivalent to the most express promise^ because it was thus 
made manifest, * rebm ipsis et faciiSf * that he came forward 
under an assurance of safety, in regard to every thing contain- 
ed in thit indictment. 

Lord Mackenzie. *— ' The first question seems to be, 
whether, by the law of Scotland, there is any protection to 
a person examined as socitis crminisf If there is not, it 
follows, that Hare may still be tried, at the instance of 
the Lord Advocate^ for the murder of Docfaerty, or for the 
murder of Wilson. Now, whatever may have been the rule 
formerly, it is quite clear, from the case of Smith and Brodie^ 
that, in 1788, the rule was, that a witness so examined, had 
indemnity ; and it is certain that the rule has been followed in 
a numerous and important set of cases, down to the present 
time. A second question is, whether the compact of the Lord 
Advocate with the witness, e£fiectually ties down the private par* 
ties ? If it does not, the relations of Docherty have an equal 
right with those of Wilson to prosecute Hare. But it is ad- 
mitted on all hands, that this would be out of the question. It 
is not the less true, however, that there is a right of private as 
well as of public prosecution, for punishment as well as for re- 
paration ; and this right has been too lightiy spoken of on one 
side. 

In the present case. Hare was relieved at once when put 
into the witness's box, unless indeed he had refosed to answer. 
For it is of the nature of a judicial contract, by which the Pro- 
secutor, on the one hand, is bound not to prosecute, and the 
witness, on the other hand, to answer. The explanation given 
to the witness, after he has been sworn, is not essential. Indeed 

* These ore to be considered as merely short notes of whet eppeered to be the 
leading pcnnts of the opinions of the Judgesi in so fiur as tiicse aie reported. A ftitt 
report wonld hare run into great length. 
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it cannot be known before^-hand, it can only be suspected^ that 
he is a mxius crminis. The warning or explanation is somie* 
times omitted. It is not given by the presiding Jadge. The in* 
demnity does not depend upon that; and whatever his evidence 
may b^ the witness is equally free. The ordinary form of that 
admonition is something like this, < We have reason to believe 
that you may have had some share in this crime ; you are brought 
here as a witness ; you are bound to speak the truth ; yon can- 
not be endangered by doing so ; you cannot be brought in ques- 
tion for any share you may have had in this transaction. ' la 
this case^ Uie indictment was the measure of Hare's indemnityt 
and it would be gross injustice to attempt to limit it now. The 
witness was never led to suspect that he was in danger. If he 
had soqiected it, he could not now have said one word about the 
case of Docherty. True, he was warned that he was to sped^ 
only in regard to her case ; but that was only in the ^fint place* 
The Lord Advocate had not departed from the other charges; 
and if he had thought proper, might have gone on with them^ 
till the indictment was exhausted. Being so warned, Hare gave 
evidence, which would amount to a sem^fdena probaHo against 
himself, if he were now to be tried. It has been said abroad, I 
am informed, that the Jury put the evidence of Hare and his 
wife out of their view. This must be a mistake ; — ^it is impossi- 
ble ;— for, independently of the impression which that evidence 
must have made upon the mind of every one who heard it, it will 
be recollected, that there was no other evidence of the corpus 
delicti; and it was by them alone that it was made clear beyond 
the possibility of doubt. But in revealing this, Hare was im- 
plicating himself in the most fatal manner, not only in r^ard to 
the case of Docherty, but in r^ard to the other cases in that 
indictment. I do not care what was said upon the trial. The 
indemnity was complete, by his being brought forward as a wit- 
ness. The point was not considered ; but I may observe, that 
I had no intention to express any opinion, that he had no pro- 
tection as to the cases of Wilson and Paterson. The ques- 
tions put were in regard to his whole life and conversation ; 
and in answering those questions, he certainly might have placed 
himself in a situation where he had no protection. I did not 
feel, at the time, that I had expressed any such opinion ; for, if 
I had felt that I had done so, I would not have concurred (as I 
fully did, when asked by my Lord Justice Clerk before he pro- 
ceeded to charge the Jury) in the solemn direction which he de- 
livered on the point of law, in answer to the objection to the 
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credibility of those two witnesses on the groond of interest If 
I had not concarred, I woald have said so in the face of the Jury. 
It is impossible to contemplate Hare's escape without pain ; but 
I also strongly feely that he must not die by a perversion of our 
laws. 

Lord Allowat ooncarred with Lord Gillies. The Lord 
Justice Clerk inth the majority of the Conrt 

^ Psss the Bill, advocate the Canse ; and in respect that the corn- 
plainer, WiUiam Hare, cannot be criminally tried for the crime charged 
In the warrant of commitment, therefore sospended the said warrant: 
And ordain the Magistntes of Edmbnrgh, and keepers of their Tolbootb, 
to set the said William Hare at liberty ; and discharge all ftuther proce- 
dm'e in the precognition complained of: And ordain the said precogni- 
tion, in so iar as it has been already taken, to be delivered np to die Cleric 
of this Coart, in order to the same being sealed up, to await the fnrdier 
eiders of this Conrt. ' 
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Present, 
Lord Justice^Clerk. — Lord Mackenzie. 

For the PaoneL For the Cn>wn. 

Leslie Melville. — W. P. Dundas. Dumdas,— -Smythe. 

Diet called agunst Margaret Wish art, charged with murder ; — Append. 1. 
in so far as she did, within the house in High Street of Arbroath then |^^ wishart. 

occupied by her, upon one or other of the 3d, 4th, 5th, and 6th days of 

October 1826, wilfully, maliciously, and feloniously administer, or cause ^(^^^'^ 
to be adminLstered, to Jane Wishart, her sister, then residing with her, 
a quantity of arsenic, or other poisonous drug or substance, which she 
the said Margaret Wishart had mixed up with a quantity of pottage or 
gruel, or other substance to the prosecutor unknown, and which poison- 
ous mixture she did then and there gire the said Jane Wishart to eat, 
and to a male child of which the said Jane Wishart had, tqion the said 
6th Oc^er, been delivered ; and the said Jane Wishart having accord- 
ingly, upon one or other of the said days of October, eaten of, and swal- 
lowed the foresaid poisonous mixture, or part thereof, became, imme- 
diately thereafter, violently ill, and lingered in great pain until 8th October 
1826, when she died in consequence thereof ; and the said child having, 
time last above libelled, swallowed the said poisonous mixture, or part 
thereof, became immediately thereafter extremely ill, and lingered in 
great pain until 9th October 1826, when it died in consequence thereof; 
and the said Jane Wishart, and the i^dd child, were thus, both and 
each, or one or other of them, murdered by her the^said Margaret 
Wishart.— Pleaded Not Guilty. 

a 
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Case vor Tttoncvriov. . 

DavidEdward^ weaver. — ^lired a fortniglit in pamiel's house, before 
her sister's death. The deceased Jean Ti^^shart was hlhuL On the Toes- 
day evening before her death (Sd Oct.), did not recollect her getting any 
porridge. — ^Never saw Jean (the deceased) take her food. — Had seen 
Maigaret (the pannel) take her's.— Saw Katharine Greig in the honse 
on that Tuesday evening. — Did not see Jean Wishart, in his presence, eat 
any porridge. — (Witness was here warned by the Conrt to be on his 
goard.) — ^Intenrogatedf * Did Jean Wiahari^ m kispresencey on ^ 7W- 
dioy evening btfare her deaths eaiporrk^ or any oAer subitaneet xohile 
KaiharineGreiffwasaUoprteenif' Answered, < Sfte (fuf not ' (The 
Advocate*Depate moved, that these words shoidd be taken down.) In- 
terrogated, * Did h€ ever ai any Itme eeeanyjbod given to Jean Wi^ 
short f ' Answered, * Never did, '—Had seen Maigaiet* Wishait take 
her meals, but did not see her- take any thing on the Tuesday evening. 
Witness breakfasted there on the Wednesday moming.-*No one except 
himself was eatmg at that time«^Heard Jean, on Tuesday evening, 
complain of a sore belly, in consequence of eating some turnip she had 
got from the milkboy. — She did not complain of sickness. — She did not 
vomit. Interrogated, ' Did he $ee Jean Wishart vomit on thai 7\m»> 
dayf* Answered, * He did noi^ '-—(Also taken down.)— Did not see 
her get any whisky that night.— Saw her get some on Thursday night 
— toddy— Irom the panneL She complained of sore head and belly on 
the Thursday^— Did not see the deceased on Friday. — ^Did not see her 
again in life. ^ Did he tee Jean WiAari on the Friday nighi, or Sa- 
tufday morning f* Answered, < He did not ' Witness sat op with 
her that night, but she was in a small 'fixed bed between the kitchen and 
room, so that he could not see her fieuse wh^re he sat. — Sat in the kit- 
chen. — Had some convenation with her that night. She said that An- 
drew Soy was the &ther of the child of which she said she had hem 
delivered. The pannel had asked him to sit up with her sister a wfaSe, 
and was with hina.— -Deceased complained of her belly and head— and 
of thirst. She got toast and water occasionally. — ^Witness heard her 
vomiting frequently during that Friday night — Pannel gave her the toast 
and water — ^in a small stone jug.— Witness saw the child on die Friday 
night, and had it on his knee. It appeared to be in good healths— Saw 
Charhite Prophet m the house— Saw it in her arms. — Saw it vomiting. 
— She was giving it something to drink.— Bifargaret told him, that she 
ctid not know of her sister being with dnld till within a week or two 
before her delivery. — ^Witness left ATbroath on S&turday morning, and 
returned on the Monday morning. — Found them both dead. 

CfOM-eaxrifitiierf.— While in the house, did not see any thing like 
malice or ill-will between the sisters. — ^During her sbter's illness, Mar- 
garet appeared very attentive in prepaiiag toast and water, and gave her 
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whisky toddy. — (Justice-Clerk,) Margaret spoke about the child be- 
tween the Friday nig^t and Saturday morning. She said she had been 
surprised at it — thdt it would be a terrible af^'ont to her — ^that people 
would speak about it terribly. (The answers taken down were then 
read to witness, and he adhered to them. Cross-exarninoHon continued. 
Speaking of the child, Margaret said, ^ She would do the best she 
could for it ; and that if its mother were to die, it should be sent out 
to nurae. ' (By the Court). ^ Did Margaret, on the Friday night, 
seem to apprehend that Jean was in danger, and not likely to recoyer ? ' 
She did not. * Did she say diat she was dying ? ' She did not. The 
deceased was complainbg, and took her bed on the Thursday. (Wit- 
ness was ordered to be locked up in a room by himself.) 

Katharine Greig^ daughter of, and residing with James Greig, 
duck-dremer and weaver, Sec. Witness knew Jean Wishart, who resi- 
ded with bet sister the pannel, and Was blind. Witness was in the house 
on the Tuesday (Sd October^efore her death, between 7 and 8 even- 
ing. David Edward and the two rasters were present. They were 
aU in the same room. Saw porridge prepared, and Jean eat it. They 
were at supper when witness went in. Witness saw Jean eating, 
hot could not say if Margaret was doing so. She had not a plate before 
her. Edward was sitting leaning his head on his hand, on the dres- 
ser ; and had in opportunity of seeing her eating. There was not a 
plate for him. Jean was the only person she saw eating. There were 
no basins, nor spoons, nor appearance as if other people had been eating. 
Witness remained half an hour, and, about 10 minutes before she left 
the house, saw Jean taken ill — ^abont 20 minutes aftertaking the porridge. 
Heard her say ' she wished she had taken no supper that night, for 
they (meaning the porridge) had done her ill. She threw i.hem up 
while David Edward and other pannel were present She then went into 
bed, and witness heard her, reaching — ^but did not see her vomiting. 
She continued doing so. when witness left the house. Did not see her 
again untU the Thursday evening following. When witness came in, on 
the Tuesday evening, deceased appeared in her usual health, and what 
she took of the porridge in her presence she eat in the usual way, from 
a common broth pTate. On the Thursday evening she was in bed, and 
said^ she had been very bad — was no better, and would not be better soon. 
She did not speak of having vomited much — but complained of having 
been all sore. The prisoner was present, but said nothing about her illness. 
Witness remained about an hour. Saw her again on Saturday morning (7th 
October) at 9 o'clock. On going in, found Margaret (the pannel) standing 
crying. She said there was another child in the way, that her sister 
was delivered, and asked witness to go ben and see her, which she did. 
Jean comphiined that she was all sore, and said she was dying. Witness 
said, ' she toottld see her going about bratofy gety* and she replied, * she 
was willing to submit to the will of ^le^Almightgy either to live or die^ 

a2 
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but that she would rather die. * That was all she said. MargKnt 
nothing about the cause of her illness. In the evening, something was said 
about sending for a doctor to the child. But Margaret said that a doctor 
should not be sent for, for what good could a doctor do to a chUd ? — he 
could not know its complaint. The child appeared yerj ill, and was 
throwing up. 

Cross-examined. — At dinner-dme, on Saturday, when wiuiess went 
up again, Jean said that she was dying. Witness said ' slie beHe?ed she 
was,' upon which the deceased said, ' Oh Meggy, be good to my laddie. ' 
Had been acquainted with the two sisters, and, as far as she ever saw, 
they were quite agreeable together. (Justice Clerk.) — In her hearing, 
Edward did not say any thing when the deceased, on the Tuesday night, 
said she wished she had taken no supper — nor did the prisoner. * Diii 
that silence not excite her suspicion ? ' — it did, but the pannel bad told 
her that she had been ill in the course of the. summer, and witness 
thought it was the same illness again. She sought for water firet, aod 
then for punch, and her sister (the pannel) carried them both to her in 
bed. This was on the Tuesday night. 

Jessy or Janet Smithy or Mackenzie^ wife of John Mackenxie.— > 
Jean Wishart died on a Sunday morning, and on the Friday before the 
prisoner came for witness. She asked a word of her at the door, and 
begged her to come up, for her sister was in travel. Witness went witli 
her, found Jean very ill, and procured the assistance of Mrs Fkajme. 
Left her, in order to get some baby clothes, and, on returning, found the 
child in the pannel's arms. It appeared quite well. Some water-giufl 
was got ready by the pannel, while witness and Mrs Frayne went to an- 
other room to dress the ohild. Witness heard the deceased bid Margaret 
take the gruel away, as she would not (or could not) take any m<»e of 
it. Understood that she disliked it, and that that was the reascm of her 
saying so. Mrs Prayne then recommended a cup of tea, which was ac- 
cordingly prepared by the pannel. Witness was about an hour in the 
house. This was on Friday about 9 oVlock. Deceased was very weak, 
and asked witness what she would get to drink, ^ as she had a particular 
droutlu ' ' She also asked witness if she knew who was the fiEUher of the 
child, and, on her replying that she she did not, said it was Andrew 
Roy, to whom she bad the first one*. Saw the deceased next morning 
betwen 7 and 8, and on going in, was told by the prisoner that her 
sister had been very ill all night, and that she thought her dying. Wit- 
ness went for Mrs Prayne, retumed.with her, and assisted to put deceas- 
ed on another bed. Her extremities were cold, and very stiff. The 
prisoner told her that the child had been taken very bad during the 
night, and being asked by her if she had given it any thing daring the 
night, said she had given it some gruel. Witness took it in her arms, 
and found its belly swelled and hard ; took off its clothes, and saw maiks 
of vomitbg— put them on again^ and gave it some sugar and water 
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Reinined aboat 10 o'dodg and found deceased in same state. She 
asked for a Dr Clark» and prisoner said, ^ I winder to hear ycu^ Jean^ 
Jbr Dr Clark or all the doctors in Arbroath can do you no good. ' A 
doctor was not sent for. Deceased had a constant thirst, and frequently 
got drinks of toast and water from her sister. She always vomited. It 
did not remain on her stomach. Did not recollect her speaking of any 
pain, bat jost ' that {Ac was quite uneasy^ and could not gei peace to lie. * 
Margaret told her that Jean had asked her to keep the child after her 
death, bat that she wonld |iot promise to do it. It died on Monday 
morning. 

(^Cross-examined.) — It was after they moved her to the other bed 
that the pannel said the doctors would do her ho good. Believes that 
a doctor saw her. There was no ill-will between the sisters sp far as 
she saw. (By Smythe.) — Mai^garet told her that Jean had been pull- 
ing. 

Ann Clarkj or Prayne^ midwife, — ^was called to see Jean Wishart, 
a blind woman, and delivered her of a male child. Recommended a 
little warm food, and her sister said she would get some grueL Soon 
afterwards, saw the plate and bowl at the bedside, and heard deeeased 
pay that she had taken some * of it, but could not iake it,' — ^understood 
that she did not like it. Witness then asked her if there was any thing 
else she could take— a cup of tea ? — she said she wonld, and the prison- 
er got it ready. Saw her again in the evening, and found her very iJL 
Did not see her vomiting, nor the marks of it, but was told that she had 
been doing so. •'Made a short visit. Next morning (Saturday 7th) de* 
ceased told her she had had a dreadful night of Apthrowing. She drank 
very much, but kept nothing on her stomach. She asked for physic, 
and her sister (the prisoner) said, ' she had no need of .that, for she had 
purged several times during the night.' Witness got some maecy of 
which she made an infusion and gave her, and then an opium pill ; she 
then threw them both up. Witness saw her again, and said they should 
send for Dr Clark. But Margaret said, ' that every thing had been 
done that could be done, and that a doctor would do no good, and that 
she was not able to pay a doctor.' Witness then proposed that she 
should call her other sister and take her advice, to which she replied, 
< that Jean did not wish any of the connexions within the door while 
she was in life, for they would only rail upon her with their tongue&* — 
And agun, * Not to put it. in her head, for a doctor could do her no 
good.* Witness was wiih them during the Saturday, and in the after- 
noon remained about an hour, and wrought long with her with fomenta- 
tions. Witness heard the pannel say that Jean had been ill before her 
delivery, and attributed it to raw turnips. This was on her first atten- 
dance, and deeeased had an opportunity of hearing it, but made no re- 
mark. (Justice-Clerk) at first could ndt distinguish any particular ap- 
pearance, her labour appeared to be quite easy. On Saturday afternoon 
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witness became alarmed. The deeeaaed waa aeteM with • violent cold- 
neas aU orer her body. 

(Cnwf^csEamtnepL)-- Women in thai sitoalion aomedaaea wiahed for a 
change of food. 

Charhito ProphBt^ aister of William PiM)|rfiet» merdbanC^— -Tended 
next door to, and knew the panael and her deoeaaed aiater. They k^t 
boardera, and came to that honae ahoat half a year before Jean'a death. 
There were four young men with them ^en they came, one of whom, 
Andrew Roy, remained until a few daya beforo it took plaee. Had 
heard the deceased complain of her treatment, and aaid it waa a poor kind 
of life ahe had been leading ; often heard her weeping ; did not know 
the reason; understood they did not agree. (MelTille objected to 
any farther queatioiu, as there waa not a word of thia in the indictmoit.) 
(By the Court,) — ' Did ahe know die reason of their having been on 
bad terms ? * — * She did not.' (By Smythe,) — ' Had she ever obaerred 
any improper fiuailiaritiea betweoi Andrew Roy and the pannel? 
(Melville objected to thia qneation,<^it woold be better that tiiey ahonld 
explain their object) (Lord Juatiae^Clefk.)"*— It waa in evidence that 
Roy was in the house until within a few daya of Jean Wiahait'a death ; 
and also, that he waa the iisither of the child,-*- Waa it not competent 
therefore to put this question ? (Witneaa recalled.) Witaese had heard 
Jean say that ahe had a bad life between Andrew and Margaret; but 
ahe did not say for what. Could not aay tiiat atfe ever asw any in^ano- 
per conduct between them (Andrew and the pannel.) Had aeen them 
go out separately within a tittle of one another, and return ki the same 
manner. This waa at night, and it might aQmetimes be elioat twelve 
before they returned. Not often ; but when lliey did* one always went 
out and came in a little before the other. Thia took place twice a week 
for some time ; but witneaa could not fix the tune it kstod. Witness 
was never in the house when they were at aaeak. The deeeeaed waa 
younger than pat^el. 

- Mary Greigy or Smithy daughter of Jamea Gfeig^ duck-dreaaer, 
weaver, &c. — ^Witness knew Jean and Maigaxet Wishart. The former 
Uved with her once, and left her three yean past at 27th May next, 
Knew that ahe had a child before the laat one. It waa ^ree mcmtiia old 
when she came to live with her— eince dead* She lived four months 
with witness, and told her diat Andrew Roy was the fether* She told 
her this in a secret, and bid her keep it a secret for fear her lister Mar- 
garet should bad uae her. Heard her also say, * that ahe wanted to coa- 
fess to the minister who the father waa, but waa awom by Andrew Roy and 
Margaret not to tell, and in conaequence did not.' Deceaaed aaid, that if 
she told the minister he would own her» and her friends would come about 
her and attend to her. Witoeaa knew that Andrew Roy lived with them, 
and last saw deceased about aix months before her death, who then told 
her that Andrew was very bad to her ; that she wished she would take a 
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traaw hth&tf m AoAwvr Rojr tod Iwr ritler still bad used h«t ; dMt h» 
flftnick lier tfll Ae Gonpiied wkh his wsys. She toU witaesB, Iwke OTsr^ 
timft iriien ha was tind of bad nsiiig harsistn*, ha euae aad bad used her. 
Abottt two monffas ^pf witness was sent for to speak to the pasael ia 
jail ; undenrtood it to be at her request ; and on goag diere, was taken 
bf herinto an empty roon in Ae juL Pamel wished witness to say 
that she (Mary Gnig) had gone to Croll'i shop with her deceased sister 
to boy peison«**to which she rapUed, * that she coold not do that, be- 
canse shs never gaedwT her to aic a place in the town.' And the pan- 
nel saidy ' she thought there was no ill in tsDiag a Uoi if it were to do a 
person soiy good^' IR^tness never was in a shop with the deceesed. 
Told her ^t it woald beam to say so, and, besides, she wonldbe 
sworn to it. The psnnel repeated, < there was no harm in it, if it was 
to save a person^s charatftcfr,' One Nam^ M^Pkermm came twice 
asking her to go, and it was an the second ooessbn she complied. 
When witness kst saw the deceased, said that she was with child, and 
to Andrew Roy. Una he and her nstsr atiH iU nsod her, and < that 
die weald not make o'er this.' They wished witness to take her to 
her hoase» bat die coold not, as her parMits had been yazed at her 
having doae so befera. The deceased said more liian once that she 
woald not be aHowed to live over this. Hat dm (the witness) would 
not believe it, if she were to tell — bat diet she woidd see when it took 
place. She appetttMi very amdons to be taken to her house. (By the 
Coot.) * Dic^ witness ademtand from what die said, that she appro- 
hended somedihig iiom her Mter ? *~< Yes. ' £Rie was quite blind, bat 
eoald spin very wel, and ooald eam tiuae shillings in the wade 

Crc§i'€xa»mned, — ^Witness visited the jail twice. It was at her se« 
eond "Visit that that eonvenation took pbce. ' Was taken to a room 
wliere were die two women M*Fhersons--^thison her first visit, and panael 
said ' This is an awfti' cum that has happened.' Witness replied, ' that 
itwss.' Ona Monday. Witness did not on that occasion say that she 
(meaning the pannel) would not have been there, if she (Mary Gre^) 
had beea osiled as a witness. The M'Flieison's were present all the 
time she staid, and could hear die whole convarBSlion. « Nothing 
mere passed then. Was sent for aest day, Tuesdfty,andAadrewI>urward, 
the jailor, let her in. Found die old woman M^Fhenon ntting with 
her. Faand said, * it was a good dung ahe had come, for she thougl^ 
ahe wouU not hava been at Iwme, ' mid rose and bade her ' come in 
and see dns odier room m die jail. ' Witness want vrith her end had 
the eovevsatiott rotated in eaanmiation,— -had tM no Be about it, on that 
or any odnr oeosaion. Saw Ogg, a prisoner thera^ in his own apart* 
ment. Palmd took inr a second tinm into a room, and asked her to tell 
C^ that die had gone with her dsisr to bay the poison in Croll!s shop, 
and grot aad ttigad soro upon her to say diese vrords, hat witness said 
she would tell the tiuth. Pa^nd however still urged her to do so in 
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presence of the two men, (Ogg and Adams), and at last she wot to 
that room and did say those woids in their hearing, Flumel said she 
would be called iqkon, and witness said she wonld tell the tnitfay bat 
thought she never would be flMhed about it. Never said any thing un* 
true except these words, and was not on oath, and did not think then 
waa any harm in it. Nerer repeated the words at any other time. 
Durward, the jailor, was not present when she said them to Ogg. Didnot 
think that on any other occasion' in Durward's p re s en ce die used those 
expressions. Was taken before the Pkocurator Fiscal. Did she rqwat 
those expressions then ? (Dnndas objected to the question, as inoom* 
patent unless they could have the Procurator fiscal afterwards examined. 
Not allowed). Witness never gave this account to the M'Fhersona, and 
was oiily twice at the jaiL (Lord Justice Clerk)-** Did the pamiel 
urge her to say so to save her character ?—-* She did. ' 
• Bell or Isobd Sandi^ or CargUl^ wife of John Caigilly fleaher.— 
Went in one day and found the pannel with the child on Iiot knee, giving 
it something in a teaspoon, like ale barm. Could not get her looks out of 
her mind for two days. She looked comical like,— -condemned like in 
her face. (Justice Clerk)— Did she look as if she was sarpriaed, or 
taken by surprise ? She did. Eannel sud, * is this not a terrible tiMng 
to have Jean cried again ? Witness, * what can you help it, she*s a poor 
blind oliject, be good to her. ' Pannel, * I've had much and no little ado 
with her.' And added, * she was badly, and no like to recover.* Also 
said, * that the woman and the bairn had been a great burden to her. ' 
She used very harsh expressions towards her sister. (Justice Cleik) — 
She did not express any sorrow for her sister being badly. She appear- 
ed angry and vexed like. 

Margarel BkuTf or Sharp^ wife of Alexander Sharp, road-ma- 
ker, Townhead, Arbroath— Witness saw the child and found it very 
ill. Advised that a doctor should be sent for. Funnel said, she hsd 
nothing to pay. Witness replied, ' that was nothing to look to, there 
was one over the way who would come if he was called. ' No more 
was said about it. Met Dr Finlay in the street, and went up with htm. 
It was Ann Wishart who sent for witness. 

Mr Fifdayy suigeon, Arbroath, could not identify pannel. Did not 
speak to her. The child seemed just dying when he saw it. The bdly 
was tense, and the private parts inflamed. Ordered fomentations, bat 
thought the case, hopeless. Was told that the mother had died, and 
was asked by a woman to go in and see the body. Refused, as it could 
do no good. Rather thought the pannel was the wonum who had the 
child on her knee, and who asked him to look at the dead body. 

WiJOiam Arrotf physician, Arbroath, knew Jean Wishart by mfjbL 
In consequence of an. order of the authorities,' was present when a coffin 
was dirinterred. Found in it the body of Jean Wishart, and a male 
child. The features were (piite dirtinct. Doctors IVmer and Shaipejr 
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were with him. The body was removed to the school-room—- opened-— 
and the appeanmces described in their Report obsenred. The stomach 
and mtestines were carried to Dr Palmer's, where they were locked np, 
and the key pnt in his possession. These were afterwards divided into 
two portions — of which one was sent to Dr Christison, the other retain- 
ed. (Report libelled on here read.) * In consequence of a warrant jifedical Re. 
from James Thomson, £sq. J. P. to inspect the bodies of Jean Wishart port 
and her child, and report thereon, we examined the same in the school- 
house of St Vigean's on Sunday last, 15th October 1826, and now re- 
port as follows. 

There were no external marks of violence on either of the bodies. 
On opening the thorax of the mother, we found the lungs adhering to 
the phura costaKs to a great extent, both on the right and left side ; 
but these adhesions were not in our opinion the effects of recent disease, 
and the lungs in other respects appeared to b^ healthy. The abdomen 
being opened, we found about an English pint of red coloured fluid in 
the cavity of the peritoneum. On handling the stomach we observed a 
small perforation on its anterior surface, through which there passed a 
small quantity of blackish liquid. The external surface of the intestines 
was red jmd highly vascular. The uterus wav not yet reduced to its 
ordinary size. None of the other viscera of the abdomen presented any 
thing remarkable. In the body of the child we found the stomach and 
intestines more red and vascular than natural ; but we could obseive no 
other unnatural appearance in any of the other abdominal viscera. 

The stomach and intestmes of both mother and child, after being se- 
cured by proper ligatures, were pnt into separate vessels, and conveyed 
to Arbroath, to the house of Dr Fftlmer, for farther examination. — The 
following were the appearances observed by us on cutting open the 
stomach and intestines of the mother. The stomach contained a consi- 
derable quantity of a thick, opaque, blacldsh liquid, and a littie solid ve- 
getable matter : its inner surface was marked at difierent places with 
dark brown spots of various sizes, and the villous membrane was uloerat- ^ 

ed or abraded, to a greater or less extent, in several places. As ^ilready - 
mentioned, there was a small perforation on the anterior part of the 
stomach which penetrated through all its coals. The intestines con- 
tained a feculent? matter ; their inner membrane was of a very red co- 
lour throughout their whole extent. We have already stated that they 
were remarkably red and vascular in the external surface. The stomach 
of the child was nearly empty — a considerable part of the villous mem- 
brane was of a brown colour — the intestines contained fieceSf and were 
redder than nature internally as well as externally. 

We next subjected the stomach of the mother and its contents to va- 
rious trials, in order, if possible, to aaiCertain whether they contained any 
poiitonous substance. With this view a portion of the turbid fluid con- 
tained in the stomach was diluted with waterj and passed ihrongh filter- 



10 APP£KIHX» MO. 1. 

iogpqMr. The dov fillerod liyiud was tried ividi di6 re^igeiito «^^ 
employed for detecdag anenic in tololum, biU none of them gave any 
indkatioa of the pretence of that sabetence, excepting the hydieealphB- 
ret of ammoniay on the addition of whidi» and, snbseqnentlyy of a few 
drope of muriatic add, the Hqnid, preTionaly ci a dnll amber eebmr, 
was changed to a bright yellow. ^ A kige portion of the atenmoh wm 
cut into {Hecesy and boiled along with part of the above mentioned tur- 
bid liquid for about an houry and on paming through filtering paper, a 
milky looking fluid waa obtained of a dirty light brown colour. A por- 
tion of this being poured into three separate glaaflea, into the first hydre- 
sulphuret of ammonia was dropped, which of itself produced no diaage ; 
but on the addition of muriatic add a sparing ydlow jMredpitate made 
its appearanee. To the second, a larger quantity of witter, containing 
sulphuretted hydrogen, was added, andin this case a bright yellow colour 
was produced, without the addition of acid. As mudi common water 
was mixed with the fluid in the third ghm as there had been faydro- 
aulphuretted water added to the second, in order, by comparmg tiie two, 
to avoid any deceptiim that mig^ arise from the brownish yellow colour 
of the suspected fluid, the latter, howerer, when thus diluted was neariy 
eolouxless, and on the addition of hydrosulpfauret of ammonia and nitrie 
add, gave the same yellow cokNur as in foimer instances. The liquid, 
bodi in this and in the foimer experiment, after standing for. some time, 
gaye a distinct bright yellow predpilate. 

The pieces of the stomach were now beUed with a fradi quantity of 
water, and a litde distiUed rinegar ; and a part of the liquid thus obtain- 
ed was tried with the hydrosulpfauret ef ammonia as in the fonnercass, 
and with the same result ; excepting thaiji in this instance, the yellow 
colour appeared without the addition of add, the Hquid bdi^f^ already 
acidulated with rinegv- Other portions were tried with the nitrate of 
silver and oubcari»onate of potass, and with the ammoniaoo-nitrate of 
silver; ako with the sulphate of copper jmd aubcaibonate of potam, and 
the ammoniaooHnilphate of copper, but none of these produced any 
change horn which it could be inferred that arsenic was present in the 
liqoUL Lime-WBter threw down a very sparing white precipitate. The 
remaining part ci the liquid, of botii the first and second boilings, toge- 
ther with some more of the Uquid contained in the stomach (which had 
been addulated with rinegar, and filtered) was now reduced by boiling 
to about three fluid ounces, and exposed for neariy twenty minutes to a 
current of sulphuretted hydrogen g;as which was passed throng it. The 
fiquid became turbid, and, on being heated in a flask for some minutes, 
and afterwards allowed to stand, depodted a considerd>le quantity of 
yellow*predprtate. A amail quantity of the liquid sharing some of the 
yellow suhstsace in suspendon, was then eyaporated to dryness in a 
Wedgwood aanoer, and a brownish yellow matter thus obtained, which 
remarimhly ductile when heated, but faritde when cold. This was 
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miad widi abovt kalf its w^i^t of black flujc, and iatrodnced iocto m 
glass tobey closed at one end| an additional quantity of flnx being after- 
vards put in so as to cover the Biixtaie. This taboi for abbreTiatton 
wa shall call No. 1. The rest of tha liqaid, with the yellow precipitate, 
was tkown upaa two separate filters, and after twenty hours two quan- 
tities of moist proeipHate were obtained. These beiog dried, the jone 
was mixed with blade flux, and iotiodaced into a tube No. 2. ; the other 
with white flux, and put into a tube No. 3, both being covered with m 
lay w ai the re^Mctive fluxes* The tube being now exposed to the heat 
of lifo-coals, the following were the results. 

No. 1. The sides of the tube were much soiled with a brown oily 
looking flidd, and black carbonaceous matter ; but in several parts 4)f the 
tube there were shining gray specks of a metallic appearance. 

Now 2. This tube waa also a little soiled, an effect to be ascribed 
partly to animal matter, and partly to the moisture of the black flux. 
In several parts of the tnbe brilliant patches and ^ecks of metallic-look- 
ing matter were observable. These werSiBufficiently resplendent, but the 
metallic substance sublimed waa in very small quantity. 

No. 3. The middle pait of the tube exhibited a remarkshly thin and 
and almost asmi-tranqiarent coating of a substanpe having a grayish co* 
lour, and somewhat of a metallic lustre. This tnbe was not soiled or 
obscured, unlem by a few small brown spots, which were observable 
lower down in the tube than the metallic4ookiag coadng. . 

From these results we conclude, and are of opinion, that arsenic, waa 
piesent in the stomecfa of the said Jean Wiahart at the time of our exa- 
minaliQo ; and fcrther, that her death has been occasioned by that poi- 
son. 

The contents of the stomsrji and interthies of the child were care- 
luily washed out with water, and the liquid filtered and concentrated by 
boiling; but on applying the i^ropriate tests, we could discover nodiing 
which indicated the presence of a poismious substance. 

(Signed) Will. Arrott, M. D. 

W. Sharpkt, M. D. 
Hbmrt p. Palmxr, M. D. 

(^ExaminaHofu) — ^Witness had no doubt that there was arsenic in the 
stomach of the deceased, and that she died of arsenic. Taking the evi- 
dence into consideration, and from the symptoms, should be rather inclin- 
ed to thmk, that the arsenic must have been administered earlier than the 
Friday. Inclined to think that it had been swallowed on the Tuesday. 

Dr Sharpy concurred in this Report 

Dr Christian — ^receited a box, containing a sealed bottle, in Oc- 
tober last, with a letter from Dr Arrott, and made certain experiments 
on its contents, and drew up a Report (here read) as follows : — * The Medical Re. 
bottle contained an ounce and a half of a thick brownish-black fluid, and ^'^ 
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part of the upper end of the •tomachy along with what appeared to bt 
the gullet. 

The gullet and portion of the stomach were much softened and ex- 
panded hy maceration in the fluid ; so that both of them, and particu- 
larly what I supposed to be the gullet, were not easily recognised. In 
consequence of the maceration, they had both lost any appearance of 
rascularity they might have possessed originally. But the fragment of 
the stomach showed distinctly a perforation as large as a pea, and sur- 
rounded both outwardly and inwardly by a dark, ragged, spongy margin, 
such as an ulcerated aperture would assume on being steeped in water. 

Having made the foregoing examination,' I proceeded to analyse the 
tissues of the gullet and stomach, and the contents of the latter ; and I 
am satisfied that oxide of arsenic was present in both. As, on account 
of the minute quantity of the poison present, the analysis was one of 
great delicacy, I conceive it proper to state the various steps* In the 
first steps of the process, I treated the contents and tissues separately. 

I. The contents being first diluted with a littie distilled water, with 
which the bowl had been rinsed, were boiled in a porcelain basin, glased 
with porcelain. A considerable flocculent coagulnm was formed^ and I 
then procured, by filtration^ a clear, pale-straw-yeUow fluid. The am- 
moniacal nitrate- of silver, applied as a trial test to a minute portion of 
this fluid, did not give any indication of arsenic 

II. The remainder was acidulated with acetic add, and subjected in 
a glass flask for fifteen minutes to a stream of sulphuretted hydrogen gas. 
A lemon-yellow milkiness was thus formed, which, on the application of 
a boiling heat, gave place to a disHnd lemem'-pettoWf^filamentou$pree^* 
Uxie, (No. 1.) 

III. After the precipitate had sfubsided, the superincumbent fluid was 
withdrawn. As it still had a yellow cloudiness, it was evaporated to 
one Jialf its bulk ; during which a flaky precipitate of the same lemmi- 
yellow colour was deposited, (iVb. 2.) 

IV. The portion of the stomach and the gullet were then cut into 
fragments, and boiled briskly for half an hour, with twelve ounces of 
water, in a porcelain vessel, glazed with porcelain. The fluid was al- 
lowed to cool, was poured off the insoluble matter, mixed with the al- 
bumen of an egg, and boiled again. I then procured by filtration eight 
oimces of a pale-straw-yellow limpid fluid. The ammoniacal nitrate of 
silver, applied as a trial-test to a minute portion of this liquid, did not 
indicate the presence of arsenic. 

V. On acidulating the remainder with acetic acid, and transmitting 
through it a stream of sulphuretted hydrogen gas for half an hour, no 
change was produced. But on then boiling it, there was formed a lemon-- 
yeUoWy filamentous precipitate^ with numerous little hriUiant brass'ydloiw 
scales interspersed, (No. 3.) When the fluid was withdrawn firmn the 
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predpitate, it was browniah^yellow, tbick and clear, and did not yield 
any farther precipitate when evaporated. 

VI. No0. 1. andS. of these precipitates appearing suificiently free 
from animal matter, to admit of the test of redaction being applied to 
them at once, they were repeatedly washed by the process of affusion 
and subsidence ; and, then, the quantities being too small for an inde- 
pendent experiment with each, they were mixed and dried, first by im- 
bibition on filtering paper, — afterwards, by heat on a watch-glass. The 
dry fragments were next dropped into a proper test-tube, and covered 
with black flux ; and the tube was cautiously heated to redness, with a 
small spirit-lamp flame ; — ^upon which, along with a little empyreumatised 
water, a distinct crust was sublimed. The crust had exUmaUy the colour 
and brilliancy of polished steel; but it was too thin to show a crystal- 
line surface internally. 

VII. The ball of the tube being melted and drawn off, the crust was 
chased up and down the tube by the spirit-lamp flame ; by which m<Qans 
it was converted into a snota-white ring of veryjiney sparkUny erystais^ 
whose form, however, was not distinguishable with the aid of a micro- 
scope of four powers. 

Although the foregoing analysis left no doubt in my mind as to the 
presence of arsemc, I proceeded to examine also the precipitate, No. 2. 
This precipitate was evidently too much animalyzed to admit of its be- 
ing subjected at once to the test of reduction. The empyreumatic mat- 
ter discharged would have carried along with it any areenic that existed 
in the precipitate, and scattered it ovei^too large a surface for showing 
characteristically its physical properties. In order to destroy the ani- 
mal matter, therefore, the following process was resorted to. 

VIII. The precipitate, No. 2, was dissolved, with the aid of heat, in 
a considerable proportion, of pure nitric acid. The solution was diluted 
with distilled water, and neutralized with caustic potass. A small quan- 
tity of animal matter now thrown down was removed by subsidence, and 
a clear straw- yellow fluid procured, which was evaporated to dryness. 
The solid matter was next heated, and fused in a glass tiibe ; uid, in 
consequence, the animal matter was first charred, and then driven off. 
The white salt left on cooling (and composed of nitrate of potass, and 
carbonate, sulphate, and possibly arseniate of potass) was then dissolved 
in distilled water, neutralized exactly with nitric acid, and the solution 
filtered. 

IX. To a small quantity of it, the nitrate of silver was added as a 
trial test : a pale brich^red prec^itate fell down. 

X. To the remainder the nitrate of lead was added, as long as any 
precipitate formed. The white powder thus deposited was removed, 
washed, and dried in the same way as the precipitate in paragraph VI. 
It was then mixed with a little fVeshly ignited charcoal, and heated to 
redness in a proper test tube. A metallic crust was formed, as firom the 
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milphiiret in paragraph VI., with the addtttonal cfaaractoTy 4&tf Ui inmer 
mtrface was erystalUm before a nderoaoope (f four pomers* 

XL By repeated aublimadon, white qwrkliog OTstals were fonned 
from it, some of which showed triangnlar ftcettes before a microeoi^ 
of four powers. 

The fiicts in the foregoing analysis which afford proof of the mixtare, 
of arsenic, are the following :— 

1. The formation of a bright yellow precipitate, with snlpfaoretted 
hydrogen in the solutions procured from the contents and tissues, and 
particnlarly the brilliant yellow scales fonned in the decoction of the 
tissues. 

2. The formation from those precipitates of the metallic crust de* 
soibed in paragraph VI. 

3. The formation, from that crust, of the snow-white crystalline 
powder mentioned tin the subsequent pangrapb. 

4. The formation of a brick-red precipitale with nitrate of silver 
(paragraph IX.), in the solution prepared as in paragraph VIII. 

5. The formation wit£ nitrate of lead, ftvm die same solution, of a 
precipitate which yielded by the process of reduction, the metallic crust 
described in paragraph X. 

6. The couTersion of the crust into the white crystals, as described 
in paragraph XI. 

These consecutive tests supply incontestable evidence of the presence 
of arsenic, even although the quantity procured was so minute as not to 
exceed, in eitiier of the experiments of paragn^bs VII. and XI.9 the 
40th part of a grain. 

From the Report of the Physicians of Arbroath, and the experiments 
I have myself made, I see no reason to doubt that the woman Jean 
Wishart died of poisoning with arsenic. 

(Signed) R. Christisok, M. D. 

Professor of Medical Jurisprudence and Police 
in the University of Ediiiburgfa. 

(Eosamination continued*) — Had heard the evidence, and it did not 
alter the opinion contained in that Report. The symptoms were such 
as might be produced by natural disease, but also such as accompany 
poisoning by arsenic Entertained no doubt that she died of arsenic 

( Cross-examined,) — Obtained twice about the fortieth part of a grain. 
Could not give an idea of the si^ee of that quantity, unless he bad some 
arsenic, and not even then, as it was presented under a tlifferent form. 
Might illustrate this by Uie example of gold leaf-— a portion of gold 
scarcely visible to the naked eye, becoming quite visible when ex- 
tended. In this case, the portion of arseni^ obtained m%ht have been 
quite discernible by a chemical eye, without the aid of a glass. All the 
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appevsnoes in the body might arise .from natanl dbewae. Tbeste were 
many diieases from which a child wonld Tomit. 

Abstract oflst DeclaratUm'^mitted at Arbroath^ 14M October^ 1826 — 
btfore James Thomson^ Esq. of Townfiddy one of the Justices of Peace 
for iSie county of Forfar. 

Unmanied— 45^— had two lodgen, David Edward, a weaver, who 
had heen with her for twelve days past, and Robert Irvine, who came to 
reside with her only the night before. Had a sister, Jean Wishart, re- 
aiding with her for the last fourteen years, blind — ^bronght to bed of a 
male diild npon Friday, 6th October, at 1 afternoon, assisted by Anne 
Claik, midwife. Did not know, till about a month ago, that her sister 
was with child— suspected it from her appearance— asked her — she de- 
nied. Upon the 3d inst. her sister taken ilL Told declarant she had a 
colic, in consequence of eating a raw turnip. Declarant went and got 
a gill of whisky, which she made into toddy, and gave her. It had the 
desired effect, and she slept welL She rose next morning to her wheel, 
about 7 o'clock (4th), and about 8, complained of being worse. Took 
a little porridge and milk at 9, and between 10 and 11 went to bed. 
Edward took his diare too. She remained in bed all that day, until the 
evening, when she rose, and had porridge for supper. Declarant slept 
widi her sister on the night of the 4th, as usual. She complained of 
pain in her breast She remained in bed during the greater part of the 
^^— ^ept from 4 till 9 />. m,, when she got worse, and on declarant 
Mking if she would take some supper, said she thought she could, but 
would not, lest it should make her worse. She slept indifferently, and 
complained of pain. Todc breakfrst m bed, at 10 in the morning of 
^ 6th— tea and dry toast — about 11 same forenoon, ^e told declarant 
ahe was with child. About half-past 11, declarant went for Mrs Sharpe 
—not finding her, for Mrs Webster— and at last met Mips Mackensie, 
who told her of ^fe* Clark, who came with her, about 1, aiid her sister 
was delivered m about twenty minutes thereafter. Mrs Mackenzie fur* 
nished some articles of clothes (there being none prepared), and Clark 
dressed it. The midwife made some gruel and gave her sister, which 
she threw up. The midwife remained till S o'clock. Edward came 
in to dinner. Upon recollection, Clark did not make gruel for her sis- 
ter after her delivery, but declarant made some tea. Her sister was 
tolerably well all. that afternoon, and rested pretty well that night. 
Did not vomit any from the time of her delivery until during the night, 
when she did so several times. Edward and declarant sat up until 4 of 
the morning of the 7th— Ann Ckrk called between 10 and 1 1, and Mia 
Mackenzie. They lifted her to another bed, and Gark then made gruel 
for her. She then began to throw up agam^-that Clark made some 
Biaoe tea, which, however, did not stop the vomiting immediately. De- 
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clarant kept the infiuioa In a cap by the fire, and oocariooally gave her 
some when she asked it. She got an opium pill from the midwifei 
which she threw up, and then another, after which, she slept for an hoar. 
On awaking, complained of a pun in her belly. Towards evening, she 
being very uneasy, the midwife applied flannel, dipped in warm water, 
to her belly, but it did not relieve her. She continued very uneasy ill 
night ; about 4 o'clock of the morning of the 8th she was worse, and 
declarant being alarmed, got Charlotte Prophet to come up, who west 
for Mrs Eirkaldy — and about 5 her sister died. No doctor was called dar- 
ing her illness, because the midwife said he could do no more than she 
was doing. Dedarajat gave the child sugar and water, and a little bread 
steeped therein. Dr Finlay saw it on the evening of the 8th. It died 
about 2 o clock in the morning of the 9th (Monday). Andrew Roy, 
Wright in Arbroath, lodged with her for five years — ^her sister had a 
child to him three yeaia ago, &c. 

Abi(raciaf2d DeclaraHon — emitted at Arbroath^ Sth November^ b^ 
Andrew Robertson^ Esq. SJieriff-substUuie of Forfar Aire, 

Adhered to former declaration. Andrew Roy, her only lodger, from 
about midsummer last until the time he left her house. Declared, that 
he was not in the practice of being late out during last summer, and that 
declarant never was, except once, out past 11 at night, in last sommer 
or autumn, and never met with Roy. Never had any serious quarrel 
with her sister, but they sometimes had little difierences, &c. — ^that de- 
clarant and her uster generally took porridge to breakfast, and did so oo 
Tuesday the Sd — ^that Jane did not take any supper that night, as she 
said she was unwell before supper time-^that declarant's supper was 
potatoes — ^that they had potatoes for dinner that day, and it was ahoot 
4 p. m. that Jean first complained— that they always took potatoes to 
supper — that declarant prepared all the meat her sister got during her 
illness, except that the midwife made the first gruel — that she never bad 
arsenic. That she did not recollect any person proposing a doctor dar- 
ing Jane's illness, except to see the child, and Mrs Prayne was angiy* 
That she never refused, nor said she could not pay for one. That her 
sister spoke about a doctor, and the midwife said it was of no use, as she 
was doing every thing that was necessary. That her sbter somcumes 
went out and bought things, but was led, bemg blind. That in spring 
last, when declarant was blaming her about the first child, deceased said 
she should not be long plagued with her, and that she would make away 
with herself. This in presence of Andrew Roy, Thomas Pallan, shoe- 
maker, now at Montrose, and David Lyall, now at (Grranam ?) wono 
near Aberdeen, her lodgers. Never had any particular intimacy with 
Roy, &c. Denied havmg ever said that Jane or her child was » harden 
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to her— -<w AmX she wished to be clear of thein-«-or haviag naed expres* 
siooB of that kind, &c* * 

[Smtthe, before clofling the caae, moved to have David Edward again 
produced. In the argument in the case of Mm Smith, it was held as a 
settled point, that a witness for the Crown having mixed With the other 
witnesses after his examination, was the only reason which it would be 
possible to allege- against his being re-examined. Here he had been en- 
rlosed and k^ apart. 

The Court held, that there was no authority for reeafiing a witness 
after proceedings wen> closed, and opening up the case again. In the 
case referred to, it was a matter of absolute necessity. 

A petition was then moved, praying that David Edward should be 
oommitted to take his trial for peijury ; a warrant was granted, and hif 
was removed in the custody of the gaoler.] 

Casi roa thx Dsfekce- 

EUzaheth M^Phersant a iiative of Arbroath. — Was imprisoned in the 
jail of that town about the beginning of the year, on a charge of reset of 
theft. Margaret Wishart was there at the same time, and in the same 
apartment. There was a man Ogg in the next room. A woman, Mary 
Greifff came to the prison when pannel and witness were sitting by the 
fire. She said, on coming in, that * if she had been called when the 
lave were called, she (meaning Margaret Wishart) would not have 
been in jail. ' She said this before Margaret Wishart spoke to her. It 
was when she first came in, and the pannel had not been with her in 
any other part of the prison. She was brought in by Andrew Durward, 
and she did not, in witness's hearing, say that she came because Wishart 
had sent for her. She just sat down by the fire. . Margaret said, * Oh ! 
Mary, what have you got to say ? ' She said nothing more at that time. 
She returned on the Monday night following. Margaiet had told 
Ogg and the other man what Mary had said, and they bid her send 
for her. On the first occasion, did not see the pannel leave the room 
with Mary Greig — nor on the second. Witneto heard Mary Greig say 
on the Monday (her second visit), that she had gone to two or three 
doctors* shops with Jean Wishart seeking the * bitter i^ple. ' Witness's 
mother was present when she said so. Two or three nights after this 
conversation, saw the pannel go to Ogg's room. Heard Grreig say that 
they went to Dr Clarke's too, but they had none of it — and to Dr Trail's, 
where they refused to sell it. That they then went to Dr CroU's, and 
got it there. She did not say what it was. Witness did not understand 
what it was. 

* Any pMsages bearing upon the evidence, omitted in tins abstract of the de- 
olarations, will be found alluded to in the arguments at the Bar, or in the cliarge of 
the presiding Judge. 
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[Lord Justkb Clbrk— If paimert coobmI meant to proseente duo, 
md found upon it aa eridence that the deeeaaed poiaoned heiaelf, it wm 
a special defence. 

MBLViLLB*-»It waa merely intended to destroy Mary Greig's eri- 
dence* 

Smythb contended, that a specific statement ahonld hare been 
drawn from that witness, and he waa not entitled to pursue this line of 
examination, as nothing had be^i said about bitter i^ple, or any ionooent 
medicine. It was a peculiar hardship to bring this new matter fomird 
at this stage of the trial. 

Mblvillb^-^Ho had put no queationa concerning bitter apple-Jie 
would go on with his other witnesses, and the truth would appear.] 

Mary M*Phersony mother of last witne8a.»-The pannel and they m 
the same room in Arbroath jaih Mary Greig came to see the pamieL 
On her first coming in, M. Wishart said, * this waa a atrange way of do- 
ing. ' Greig said ' it was ; ' and then, < if she (Greig) had been cslled 
aooner, she (Wishart) would not have been there. ' They had not left 
the room before thiib waa said, and had no private conversation together. 
She returned on Saturday night, same week, and went first into Ogg's 
room, which was next to witness's. She came again, and told witaeas 
that she had gone with Jean Wishart, trying to buy something,— to Dr 
White— Dr Trail— Dr CroU, for arsenic She said that Jean Wishart 
went in and bought arsenic 

(^Cross'txamined.) — Quite certain that her daughter waa present and 
heard this. It was on Monday night she came first. It waa on the Sa- 
turday she told that story, and she returned because Dmward (the jailor) 
wanted to hear it again. On the first Monday, she said she had made a 
promise not to tell Margaret Wishart. She told Ogg first. 

Andrew Durward^ jailor at Arbroath.— The first time that Mary 
Gf eig came to the prison, she did not get admittance. Witness tdd 
the pannel that she had been there ; who sud, that ^ she did not wish her 
to come near her, as she was a lying woman. ' Greig came ofieriog to 
ait up with her, as she was badly. She returned afterwards, about the 
19th February. Her first visit was about the middle of January. Wit- 
ness saw her. She came again on the Saturday evening, and again on 
the Monday following. Witness took her to the Procurator fiscal, to 
state what she had said. Witness had sent for her to come to the pri- 
son again, in consequence of the information he bad received of what 
she had said to Ogg. She told witness, that she went with Jean Wi- 
shart to buy poison —that it was bought at Dr CrolFs — that it was ar- 
senic. The pannel had said, * it was very extraordinary that Mary Greig 
had said that she had been with her sister to buy arsenic ' Witneaa 
said, that he would ^o after sermon and inquire about it. When Mary 
Greig came and repeated that story, tlie pannel told her to be sure sad 
not tell any thing she could not swear to, as she wanted nothing hot 
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tmth. (Justice-Clerk.) < He knew diat she waa confined there on a 
charge of murder ? ' — < He saw it in the warrant. ' His Lordship se- 
verely reprimanded him for his interference, and remarked/ that the jail 
was not in the state in which it should he. (Melville.) ^ Was Ogg 
confined for civil deht ? ' — * He was. ' (Justice Clerk.) * Was a per- 
son confined for civil debt, siiut up with felons ? ' — * It was by order of 
the Magistrates, for want of room. ' (Justice Clerk.) He might go 
down ; his Majesty's Advocate would feel it his duty to investigate the 
matter to the bottom. 

ff^ (^,— .Saw Mary Grreig, who came to see Margaret Wishart. It 
was about the 1 9th February. Did not recollect if the M'Phersons were 
there. Witness took up what he wanted, and went to another room. In 
the course of the day, the panjid came to his room, and said she was much 
troubled* (Justice Clerk.) * Did he take a very lively interest in her 
favour ? ' — * He did, in consequence of what she said. ' Asked Mary 
Grreig who was with her — ^what she had to say. She refused to tell, be- 
cause she said she was under oath to Margaret's sister. The pannel and 
she went out — ^witness went to them shortly after, and asked her agun * if 
she really knew wfaer^ this arsenic was got ? ' She said * she knew 
brawly. ' She said * it was got at Dr Croll's, and that it was the boy 
who gave it to her — that they had been at Dr White's and Dr Trail's 
also, but got none at either of these places. Witness knew before this 
that arsenic had been found in the stomach of the deceased Wishart. 
Had not heard from any one before Mary Greig said so, that she had 
gone to Dr Croll's. Did not desire Mary Greig to say that she had 
gone there. 

CrasS'Cxamined, — John Adams was also in the room. The whole 
persons present were — pannel, Mary Greig, witness, and Adams. There 
was a son of Adams's present when witness asked as above. Quite sure 
that Elizabeth M'Pherson was not present in the large room, and that 
she was not with them on the Saturday night when they came to his 
room. First saw Greig en Monday, and next on Saturday. Pannel 
told him that Mary had said, * that if she had been called sooner, &c * 
and this induced him to desire her to send for her again. Pannel told 
him nothing more of it, and he knew nothing more till in the laige room, 
and his first question then was, ' where she had got the arsenic ' ( This 
closed the case on both sides.) 

DuNDAS addressed the Jury — * Would set out by taking it for granted 
that poison was the cause of death, (Med. £v.) The only question was^ 
* By whom administered ? ' and in this inquiry a most important circum- 
stance was, the unfortunate situation of the deceased. She was blind, help- 
less, and obliged constantly to rely on those by whom she was surrounded 
for assistance. It was from the hands of the pannel that she received her 
food, and here, in particular, it was proved that, on. various occasions, 
ahortly before her death, her food was prepared and presented by that 

b% 
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pannel. That she could have poisoned herself, was utterly impossible, 
for she could not have distinguished arsenic froin any other substance. 
On the Tuesday erening she had supper, consisting of porridge, and 
from that Tuesday to the time of her death she was constantly labouring 
under the symptoms of arsenic. She had tea also, and they were not 
confined by the libel to a proof of pottage or gruel alone. In her first 
declaration, the pannel admitted her hamg taken pottage on the night 
of the 4th. In her second, she denied it ; and if any circumstan<» 
weighed more heayily than another against a person accused, it was 
proof of fEdsehood and contradiction in a declaration. Again, she uni- 
formly 'opposed the doctor being sent for ; and in her declaration, she 
denied this, and asserted the direct contrary. As to the motire of the 
crime, it was no part of his duty to account for the perpetration 
of crimes which he was bound to prosecute, but they had beard of 
the horrible connection that existed, and they had also proof of pre- 
vious ill-usage, and of the expressions by which the pannel had 
shown her disinclination to be burdened with her sister's support. If 
Greig was to be believed, it was impossible to doubt that the pannel 
was guilty, and, if she was swearing falsely, it was the most horrible 
perjury ever known.* That, without the slightest motive, she should 
come forward to commit this judicial murder was incredible, and he 
submitted that her acknowledgment of having told a lie in Ogg's pre- 
sence was the strongest confirmation of the truth of her evidence. They 
would contrast the evidence for the prosecution and for the defence — 
they would weigh the characters of the witnesses — they would, observe 
how totally theae for the defence varied from one another, and would 
say to which they were disposed to give credit. (Having gone through 
and illustrated the evidence on both sides) concluded by demanding a 
verdict of Guilty. 

Melville for the Pannel — * He was not bound to make out either that 
the deceased poisoned herself, or to discover by whom the arsenic found 
in her stomach had been administered. It was the duty of the Prosecutor 
%o prove that the pannel was the person by whom it was given, and if he 
bad failed in that, the case was at an end. The first and most important 
inquiry, in every case of poisoning, was in regard to the posseesion of 
poison. Arsenic was not easily procured, and they would consider it a 
very remarkable circumstance that, notwithstanding all the efforts which 
must have been made by the Crown, they had no proof whatever of the 
pannel having procured arsenic, or of her having had it previously in her 
possession. There was no proof of any concealment on her part — ^no- 
thing in regard to the dishes or the food, which could have excited the 
least suspicion. The extreme poverty of the pannel would account for 
the absence of witnesses, whom it would have been 'desirable to call in 
her behalf. But he submitted, that enough had been called to shake 
the evidence of the Crown in the mOst material parts, and that, in- 
dependently of the proof in exculpation, that evidence was in itself 
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deficient. Much had been founded upon her refuflal to call m a doctor 
hut she bad gone for, and brought Mrs Prayne, who was in the house down 
to her sister's death, and after her death she wished the doctor who cal- 
led to yisit the body. These were certainly most extraordinary pro- 
ceedings if she was conscious of guilt. Then she knew of her sister's 
situation sometime before ; and if she had cbnceired the design of de- 
stroying her, would she not have attempted it at an earlier period, when 
she could hare done so more secretly, and without the certainty of de- 
tection ? Her having prepared food for her blind sister was surely no 
ground of suspicion, abd they would remember that she was not the only 
person who had prepared food for the deceased during h^ illness. Out 
df a declaration of twenty pages some trifling discrepandes had b(^n 
picked out. They would not judge too severely of these in regard to 
8 poor, ignorant, illiterate woman — bewildered and confused amid rnteiv 
rogfttories which she did not understand. He agreed wi& one aif the 
most distinguished Counsel at the Bar, that in every case he would advise 
a person accused not to answer a single question, for there was no ex- 
pression almoiit which could not be brought to have a bearing against 
fcim. Did the Jury believe that his four witnesses had perjured them- 
selves ? They would judge for themselves. There were slight discre* 
pancies between them, but these rather tended to confirm what they 
Iwore, by showing that they had not previously agreed upon any con* 
certed story. Who else could have spoken to a fact of thai kind, at thv^ 
time, but the persons within the prison ? — and the witnesses addvrced 
were more respectable than could generally be found in such a situation. 
Two of them were Crown witnesses, brought to Perth to be examined 
in another trial — one was confined for debt, and one was the keeper of 
the jail. As to the last he confessed, that, if placed in his situation, 
he would have acted neai'ly in the same manner. Very shortly before^ he 
himself had been concerned in the case of some lads accused of robbery. 
Upon a technical objection the trial was postponed ; and the head turn- 
key having, in the meantime, overheard some conversation between some 
other prisoners, communicated it to him as their counsel, and, from the 
information thus received, they were enabled to make discoveries which 
satisfied the Solicitor General that they werd innocent. He hoped that 
the information being of a favourable nature, was no reason why it 
should be hushed up and concealed. The conduct of Ogg, and the 
questions which he put, were also extremely proper and judicioui^ ; and, 
npon the whole, he contended that his witnesses, in every respect, were 
entitled to as much credit as those for the Crown. There was no mo- 
tive for the crime. On the contrary, there was proof of a kindly feeling 
having subsisted between the sisters. They would consider the wretched 
situation of the deceased— cut off from communion with the church — in 
poverty — ^in disgrace — and cast off by all her friends and other relations. 
They would remember her expressions, which were in evidence, * If it 
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was the will of God she would rather die ' — < O, Ma§^, be good to my 
laddy ' — and others of the same kind. If they thought that she was 
probably guilty — but doubted the sufficiency of the proof— they wonld 
find a verdict of Not Proven. If they thought it more likely that the 
deceased had taken the poison, they would find the pannel Not Guiltf. 

Lord Justice Clerk charged the Jury. A case deserving more 
serious consideration had never been before a Jury. As to Jean Wiahart 
the corpus delicti was clearly proved (^Medical Evidence)^ and as to the 
child — although certainly there was no direct evidence of arsenic being 
found — there was moral evidence, to which he should have occasion to 
advert. The next inquiry was concerning the guilt of the prisoner at 
the Bar— «nd it was for them to consider if there was not sufficient en- 
deuce to satisfy their minds that she was guilty. They were not to take 
the evidence in detached parcels — it was only by taking it as a 
whole that they could arrive at a satisfiactory conclusion, and, let. As to 
the motive of so diabolical a crime. The deceased was ntteriy 
blind, and twice illicitly connected with that individual Andrew 
Roy, who resided with the sisters, and had continued so to reside un- 
til near the period of Jean s death. Without going farther — without 
stopping to consider the expressions made use of by the pannel on va- 
rious occasions, * that she h|td mu^h and not little to do with her/ and 
others of the same import — was mudi afraid that there was enough here 
to establish a motive. There was no imputation on P^phet's testi- 
mony, whatever liberties had been taken with Greig's ; and she uneqoi- 
vocally bore testimony to the bad terms on which they lived together. 
The weeping of the deceased — the pannefs complaints of her — and the 
statement of those matters of fact in regard to Roy, all afforded the 
most decisive proof not merely of the not good (for that would be an 
abuse of terms), but of the most abominable footing on which they 
were. The Jury would say whether evidence had not been brought, 
not only of a motive, but of the existence of a most deadly pasaion— of 
a most fiend-like jealousy. 

The evidence of the first witness was to be considered an entire 
blank. Before calling the attention of the Jury to the declarationa, he 
would remark, that the decUiration of every pannel was as good a part of 
evidence as any other, and that it was the undoubted duty of persons in 
office to take such declarations. If fairly given, and founded m truth, they 
often had a very favourable effect for a prisoner ; but if replete with misre- 
presentation, falsehoods, equivocations and contradictions, it was not ne- 
cessary to say how heavily they weighed against the accused — (went 
through the declarations, pointing out all the particulars in which they 
were at variance with the evidence). — As to her conduct throngiiout, 
they would recollect, that no witness deposed to her having evinced 
either surprise at the suddenness, or sorrow for the severity of her sis- 
ter's illness. On the contrary, she had shown the greatest apathy and 
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indifimiice throngboiit, and had resisted all attempts to call in the Doctor 
to see the childi for the pretended reason that he could know nothing of 
its complaints. An argument in the panneFs fii7onr had been deny- 
ed from her calling a midwife — ^but she must have felt that her situa- 
tion would be dreadful indeed, if her blind sister died in childbed, and 
witltoat the knowledge of her neighbours. She distinctly admitted that 
ahe had given the child some gruel— and the same symptoms had su- 
pervenedi although the child was preTiously in perfect health. From 
the Medical Evidence indeed, they could not hold the inflammation and 
vomiting decisive in the absence of arsenic As to her sister's illness, 
he put it to the Jury, how she could arrive at the conclusion, ' that no 
doctor in Arbroath could do her good, ' without a knowledge of there 
being something in her intestines which put her beyond the reach of 
mortal aid. The pretended apology that she could not pay was alto- 
gether frivolous, and they would consider whether any thing could be 
more indicative of maliu animuSf than her resisting, during the whole 
course of the illness of her sister and the child, all proposal of medical 
assistance. It had made a deep impression upon his mind ; but, unless 
Upon theirs also, that was of no consequence. As to inviting Dr Iin- 
lay, after her death, to look at the body, it was an excellent ruse. 

Having made these and other observations on the evidence for the 
prosecution, his Lordship proceeded to the evidence in exculpation, and 
remarked, that all the four witnesses had acted as agents for the pannel. 
There was the most direct proof of agency — they had it out of their 
own months. It was for the Jury (whose province it was to judge of 
the whole evidence) to say, whether their evidence was credible or not 
— whether, in the fiice of Mary Greig's solemn oath, whose evidence 
had been given in the clearest manner, they were to believe (without 
having seen Dr Croll) that such a thing took place. It was a mere 
phantom and vision of the imagination — a thing that had never occurred 
on the frtce of the earth, that a blind woman ^ould be led to four doc- 
tors in succession to purchase aisenic The witnesses were all at va- 
riance ; and one spoke of bitter apples, another of arsenic. It was by 
audi means ihat such evidence always broke down. Had been sur- 
prised to hear it sdd that the conduct of the gaoler was correct. He 
did not ^>prove of it, and had no hesitation in saying, that he believed 
Mary Greig in opposition to him and all his associates. 

It was a case of great magnitude. If it had been possible to cut 
down the evidence of Ptophet, and to invalidate the real evidence of the 
case — if Soy had been put into the box (who was not alleged to be out 
of the country), and if he had contradicted them, upon what compara- 
tively impregnable ground the pannel would have stood. Another cir- 
cumstance — in her declaration, she said, that her sister, on one occasion, 
»in the presence of three persons on whose names she condescended, 
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threatened to make away with herself. Of thia there was no endenoe. 
When they tock a combined view of all the circamstances — ^her being 
constantly about the bed — giving her sister drinks — thinking that abe 
was dying, and yet refusing medical aid — and preventmg even lier 
nearest relations from seeing her, it was for them to consider if tha« 
could be any doubt that the murder was brought home to the pannel. 
If they thought so, they knew the duty which they owed to themselTes 
and to their country, in the hce of Ahnighty God. They would aho 
consider the evidence in regard to the child, in regard to wbidi the 
smallest particle would certainly prove fatal. ' 

Verdict-^By a plurality of voices, find the pannel guilty of poisoning 
her sister, but find the poisoning of the child not proven. 

Sentence — Death. ^ 
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Cockburn. Alison-— -Leslie Melville. 

^ John Lovie, fanner, charged with administering,or causing to be ad- 
ministered to a pregnant woman, poisonous or deleterious drugs, witb 
intent to procure abortion, and with murder^ or with one or other of 
those crimes ; — ^in so far as (1.), upon 4th August 1827 (Saturday), be 
did, within the house occupied by him at Percyhomer, otherwise called 
Futteret-Den, or Bnmside, or Mains of Fingask, parish of Fraserburgh 
and county of Aberdeen, administer, or cause to be admuustered, in 
some way to Prosecutor unknown, to Margaret M'Kessar or M'Kisser, 
his servant, a young woman then in a state of pregnancy, a large dose of 
jalap, or of some other poisonous or deleterious drng^ in such a quantity, 
as to produce, shortly after she had swallowed the same, a violent puig- 
ing, and seriously endanger the fcetns or unborn child of the said Marga- 

* She was executed at Forfar. 
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ret M*Kenar or M^Kuser ; and all this ha did with intant to procnia a- 
bortion In her. (2.) Farther, upon ISth August (Monday), or on I4tfa 
August (Tuesday )> be did, in place aforesaid, administer, or cause to be 
administeted to the said Margaret M'Kessar or M'Kisaer, in some way 
unknown, a quantity of arsenic, and ^e baring swallowed the said ane- 
nic, was in consequence thereof shortly after taken riolently and danger- 
ously ill, and languished until the afteraoon of the 14th August 182f, 
when ahe died. Pleaded Kot Guilty. 

EVIDBMGI. * 

Mr Siny}9onf Procurator Fiscal — ^On receiving information^ went 
early in the morning of Sunday, 20th August, to Fraserburgh. Drs 
Blaikie, Jameson and Coutts, were there. A stomach and uterus were 
exhibited by Drs Jameson and Blaikie, in Dr Coutts's houses The for- 
mer had been tied at both ends, and was opened in witness's presence, 
and the stomach and uterus were taken out in his presence. The uterus 
was opened, and the ftetus found. Experiments were made on a part 
of the stomach, and the remainder of it was divided into two parts* The 
whole remainder was sealed up in his presence. 

The stomach itself, and part of the contents, were kept. Dr Blaikie 
took the stomach with him to Aberdeen. Afterwards saw it, unbrok«[i, 
in his hands there, and he thus transmitted it to Edinburgh, as also a 
bottle containing half of the stomach. Sees the bottle containing the 
atomadi, with his own seal, which, though broken, is preserved, and also 
that which he transmittedi containing half the contents of the stomach. 
Desired Mr Hodge to get a proper box for transmitting to Edinburgh. 
Got one, which he now identifies as that which he sent to Edinburgh by 
the coach, and entered in the waylnll. 

Cross-examnetL — Does not know that it is the same bottle, but is 
exactly, like it. The seal is hung on it by a string, which might, by po»- 
siblity, be with the seal sHpped oft* one bottle and put on another of the 
aame dimensions and appearance. (This was the bottle which contain- 
ed the contents of the stomach). 

Alexander Ranmcj the prisoner's .servant. Pannel and his mother 
lived together as designed. Family consisted of Johh Lovie, widow 
Lovie, Margaret M^Kessar, and John Yule, who is < some past 7. ' 
Has been in his employment, since Witsunday last^-never saw any rats 
about the place — nor ever heard the prisoner or any one speak of their 
being any ; and he asked Lovie if there were any, and he said there 
were none. This was sometime daring the course of last summer. There 
were four cows, calves, &c about the place. There was something the 
matter with one of them sometime before Margaret M'Kessar died, and 

* For the Heport of this Trial I am indebted to Charles Fergusson, Esq. Ad- 
▼ocate, who was present. 



86 AJPPENDIZ) NO. II. 

aho after her dettfa. In tlief<Mriiieriiistmicey heard them aaying it wts <t^ 
honk '-— L e« hnuJu. It vae more than a fortnight before she died. It 
was something which required bleeding, and Alexander IMGhiey a witness 
here, bled her. Never saw any thing rubbed into any of the catde^ and 
never heard thepnscmer say that he had got tuny thing to mb into them 
(into their backs), nor of their reqniring nibbing — but saw priaoner and 
his mother give the cow something to drink after M^Kesaar's death. 
Saw nothing to lead him to imagine that the cattle would need any 
thing to cure vermin. A beast ran away with prisoner during summer, 
and hurt him. Some skin was rubbed off Us shoulder, but he oontinn- 
ed his work as usoaL This was in June, more than two moniha be- 
fore Margaret died. On being asked * if he ever suspected any inti- 
macy between the prisoner and the deceased ? — ^witness answered — ^pri- 
soner and she had been boring out the turnip dung. Widow Lovie wis 
away— to her daughter he supposed. John Lovie was in his bed, 
and at that time Mai^garet M'Kessar .went hen to ten, witoess remain- 
ing in the kitchen. Cannot say how long she remained. When she 
returned, witness asked, * 1$ tkatthe gaiiycudof* She said * FU go 
to bed with you.* Witnen Mdf * I do^ni want gotu* Recollects Mar- 
garet M^essar dying. She died on a Tuesday. Before that, in the field, 
while they were hoeing tum^ or potatoes^ Lovie said, * Do yon know 
what would produce abortion ? — Said he did not know. ' — Had a long 
conversation. Does not recollect the exact words. He asked witness 
if he knew how much jalap would kill, how much cure. Did not know 
what he was driving at, but, as he understood, it was about what would 
poison, what canse a woman to part with child. He asked also of wit- 
ness if he knew how much kudanam would make go to sleep. Does 
not recollect the exact conversation. PHsoner said he warranted Sutlie 
would know«-a man a kind of prophesier in the country. Had heard 
of this man, but never saw him. Prisoner told witoess one momii^ 
that he had dreamt that he had given witness two glasses of whisky and 
one of laudanum. One morning, when they were hoeing turnips, he 
asked witness if he knewof a white land of stuff-^poison. ^^tness an- 
swered, he * supposed he meant arMnic ' Is sure that this was more 
than a week before Margaret's death. Does not know if a month. He 
said ay. On one occasion, he said that John Officer, a medical man in 
Fraserburgh, and Massie, ' would be Uhe to have it ' 

The girl's death happened on a Tuesday. On the Saturday night 
week previous, witness went to his father's. It b more than half a mile 
from Lovie's. Was not at his father's die Saturday next before Marga- 
ret's death. Before going to his fiidier's, dined at Lovie's. Saw scmie 
of the others dine. Margaret was at home that day. Felt sick before 
going— an hour after dinner. Was seized with a dysentery. Before 
that, had been in good health. Satisfied that the Saturday he went to 
his fodier's was the second Saturday before Margaret died. The mgfal 
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before her death* witness was not at home. Was at the shoemaker's, 
and came home at nine jat night. Does not know who else was at 
home. Margaret seemed in her uraal heslth and spirits. Witness rose 
at six next morning. She was np a little before him. Witness went, 
by his master's desire, to a neighbour's for a drill-plongh. . Got back 
abont seven. Met his master about SOO yards from his house, and 
coming from it— still on his own ftnn. When witness first got his eyea 
on him, he was not more than 100 yards from it, and coming from the 
house. Does not mind whether, when sent for the plough, Margaret 
was theie, but the old woman was there. Saw her go past iasn when 
be was rising, and supposes she was going to the stack. She seemed 
qaate well, and said nothing to him. Prisoner and her, after meetings 
went to work. Latter came to breakfrust at half past eight.*— Left pri- 
soner in the fields working. Heard that Margaret was unwell, from 
the old woman, who alone was in the house. She said Margaret was 
sick. Was better than a quarter of an hour at breakfrust, and returned 
to the fields, telling prisoner that Maigaret was unwell. When he told 
him this, * his face was some redf ' but does not mind if he said any 
thing. About half past nine, Lorie went to his breakfost, and witness 
continued working. He s^d better than half an hour at breakfruBt, and 
then returned — ^witness still at work in the fields. He said, ' I doubt 
Maggie ifr no well. ' — ^ Did not say he had seen her^ but thai he had 
heard her vomiting. ' Witness said in answer, ' She might soon get 
better. ' Prisoner replied, * If she did not soon get better, she would 
not be long to the fore. ' They remained in the fields till dinner time, 
at past one. Left prisoner in the field. Before going to dinner, saw 
Margaret M'Kessar's mother. The tuinpike is near the field where 
they were hoeing. She lired near that place. Saw her more than once 
— twice or thrice— driving ware past frt>m the sea-shore. About a mile 
or better thence to the shore. .The prisoner did not speak to her. She 
was dose at hand. He must hare seen her if he had looked that way. 
Did not hear him hollo out any thing to her. Either when witness or 
prisoner came from breakfiist, prisoner said, * Not to tell Margaret's 
mother that she was ill. ' Gave no reason that witness minds of, irAy. 
Does not mind on which of the two times prisoner said this. Saw the 
mother going backwards and forwards after that they were within cry, 
often, but nothing was said by either of them. When he went to din- 
ner, found widow Lorie and the boy Yule. Heard Maigaret in the 
closet off the kitchen, reoMng. She was groaning, and seemed in pain. 
She said to witness, ^ as soon as you have done with your dinner, I wish 
you would tell my brother and sister Jean to come and speak to me, I 
never was so unwell before. ' Does not think widow Lovie heard this. 
Margaret was dead before he had done his dinner. During dinner, 
beard Widow Lovie tell Yule to go and tell Margaret's mother to come. 
She died about half past one* She was wanting a drink of water before 
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she died. Went with something to her, bat does not know what it 
was. When Margaret Was dead, the Widow told him to go and tell 
John. As witness was going ont, met him, and told him she was either 
dead or about it. He bid witness tell her sister she was miwell, bat 
not to say she was dead, for fear of alarming her. There is a yard be- 
hind. Heard she had been lying there in the morning. Went and eair 
traces of physic effects in sereral places ; never knew of any one going 
there for that purpose. 

In consequence of a report that Margaret was with child, had taxed 
her with it. She neither denied, nor took with it. This was some 
Weeks before her death. Had also said it to John, who said, * he did 
not think ^t, ' but expressed no surprise. This was not more thu a 
month before she died. Repeated these words again to John> and he 
just said again, * I do not think that.* Saw Margaret's body after de&tb, 
and is sure that it was her body which was put into the chest, and which 
left the house. Did not see it afterwards. No one that witness knew of 
went to Fraserburgh for any thing for the cow that was ill before Mar- 
garet's death — (the one that was blooded by Milne). Another cow 
was ill after her death — got its drinks in the house — recovered tame 
day. Saw no dead rats any where — not on the- dunghill, nor any meal 
in the bam for them. Prisoner did not caution him, nor did he erer 
bear hnm caution any one else that poison had been set about the place. 
(^CkmrL) Witness 17. Had been a farm servant before going to the 
prisoner. Was at school, but never learned to read or write. Was 
never with any doctor. It was in the course of common conversation 
that Lovie spoke to him' about arsenic or jalap. Had heard of both, 
but never saw either. Had heard people say the former was white, 
and that was how he knew it to be so. Thinks he dined on potatoes 
the day before he went home. Does not know if young or old. Does 
not know if Margaret was there. The master was. Thinks he eat the 
potatoes. Has heard that arsenib is fit for poisoning rats, and that it is 
white. Took salts at his father's, in consequence of his sickness, and to 
carry off the dysentery. 

William Park, labourer— Heard of Margaret M'Kessar's death. 
Supped there the evening before, and saw her. She seemed in good 
heahh and spirits. Got his supper, and went away. Sowed his turnips 
about June. Lovie's were sown about same time as the neighbour's. 
Stffld at Lovie's till near eight. Margaret was whiles present and 
whiles absent. 

Joltn YtdCf about 7 years old, prisoner's nephew. — Recollected Mar- 
garet M'Kessar, who lived in his place, and died on Tuesday. R«« 
that morning between 6 and 7. Had slept at his father's that night. 
It would take about fifteen minutes to go there. Saw Margaret when 
he came out, carrying his pottage. This was about 8 in the morning. 
Saw her vomiting at the end of the houBe twice— at that time sUd cried 
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on him. Did not see her again till she was dead. Heard her iFomit in 
her own hed after the former time. Staid in the house a good while 
after this, and then went to the fields. Did not return till the nowt 
came in. She died near about that time. Grannie (Lovie s mother) 
bid him go for M^Kessar's mother, as the girl was rery unwell. Saw 
no rats about the place, nor any on the dunghill. Heard a noise of rats 
and mice, and told grannie to put a trap. Was not asleep when he 
heard this noise. 

Henrietta JSimie^ or M^Kessar^ mother of the deceased Margaret 
M^Kessar. Witness's daughter remained in service till her death on 
14th August. John Lovie used to come about witness's house before 
Margaret becapie his servant. Wished her, at Martinmas, to go to an- 
other man, but she preferred going to Lovie. Taxed her with going 
with child. She said, < wait till you see. ' Did not mention Lovie's 
name, as she had no doubts of that. A month or two before her death, 
she was complaining of a sore head. Does not know how long before 
her death. She came in for a coal to light her master's pipe, and was 
well. On the Tuesday of her daughter's death, witness was employed 
as described. Was carrying sods from Fraserburgh, and tcare from the 
shore, past the field where Lovie was working at his neeps. His servant 
was a little from him. Passed and repassed twice. When coming back 
the fourth time, was taken in by Yule. First went down between 7 and 
8. Had about two miles to go, and the same to return, and had to fill 
her cart. It would be near 11 before she got back. Went again be- 
tween 1 1 and 12, and it was the fourth time she was called in by Yule. 
Spoke to prisoner the first time. Rannie then away, or at least at a 
distance. The prisoner was forther from her than from Bencii to Bar. 
They did not speak again. It was from Yule she first heard of the ill- 
ness. Said to the old woman, who. also told her afterwards, on her go- 
ing in, that her daughter was very ill — that she hoped she was not dead. 
Took her in her arms. She had nothing on but a shift in bed. She 
could not speak. Her hands were cold. There were marks of vomit- 
ing on the floor, which she felt with her feet. Felt a napkin full of vo- 
miting in the bed. It belonged to her daughter. Thomas Bisset the 
doctor was sent for from Fraserburgh, but she was dead two hours be- 
fore he came. Witness was present at her chesting and funeral. She 
was buried in the kirkyard of Kirkland in Fraserburgh. Did not see 
the body again after it was lifted. Her daughter had a trunk, which 
she looked through, but found no medicine or powder of any kind. 
Her daughter in her usual spirits for some time before her death. 

Cross-examined. — She now said James and John Lovie were pre- 
sent at the chesting. When first she heard of Margaret's death, Lovie 
was told by her, and he said, * Good God^ or my God^ ' and retired 
from me. ' When the women came in and saw Margaret, they said it 
was an unco like diing for no doctor to be sent for, either when ill, or 
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when dead. They proposed it, and John (prisoner) aud he would go 
for a doctor, and left for that purpose. Does not know when he return- 
ed — perhaps in an hour. A doctor caide. Could not say if with pri- 
soner. Cannot tell how he came — nor whether he rode Lovie's hone* 
The doctor tried her mouth with a candle, and said there was no breath 
there. He felt her pulse — ^no life there. It was afterwards (Ht>po8ed 
to open the body^ after the chesting, to examine the body and see 
if poison was in it. Witness objected, thinking it would do Lorie 
harm, and did not suspect poison. Heard Lorie object to opening, af- 
ter the chesting. This was before the doctor came. (Re-^xaminetL) — 
Siq)posed that they could tell if there was poisoning, by looking at the 
tongue. (Court.) — Her daughter died on Tuesday 14th, and was hur- 
ried on the 16th. She herself fi|:ed the time, thinking that the usual or 
proper time. No one Interfered. 

Jean M^Kessar^ deceased's sister.*— Had heard areport of deceased 
being with child. Taxed her with it. She neither denied it, nor took 
with it. She said Ldvie was to many her. Saw her the day before 
her death. She was then in her usual health. Next day, Alexander 
Rannie came and said her sister was very ill, and wished witness to 
come and see her. Witness went, and found her dead. Hands cold — 
nails blue— extremities cold — ^breast still warm. Sand had been thrown 
on the floor where the vomiting was, before 'she came. Saw some on a 
handkerchief of her sister's. The widow said she had i>een complaining 
of sickness, and of a pain in her stomach. That accordingly she had 
given her a cloth to put to it. It was first about eight, on the Tuesday 
second before her death, Margaret told witness that the night before 
she had been seized with a bad dysentery — that the boy had been 
ill at the same time, and had gone to his father's, akid taken salts to 
get quit of it. Looked into her sister's trunk after her death, 
but found no medicine of any sort. Did not think any thing par- 
ticular of the vomiting in the handkerchief until she washed it and 
found it difficult to get out. Suspected nothing at the time. Lovie 
ot^eded to body being opened^ because fihe was with bairns and it 
would be known; and she herself wished it not to be, for the 
same reason. Desired her to tell her mother.to object, but this she . 
found unnecessary, as her mother also was unwilling. (ConversationB 
with Lovie.) Said to him she never blamed her sister with being with 
childj because she thought it was to him, and that he would have taken 
charge of it. He said, that, had she taken her away, he would have 
taken her back, and she should not long have it in her power to say any 
thing against her. Asked him if Margaret had ever spoken to him on 
the subject — ^he first answered * Idinna hen^ ' and then, ^May be she 
had. ' (It was her observation to prisoner, that ' her sister was with 
child to him, ' that elicited these replies.) 
^ Heard a report that Lovie had got poison from Frazeiburgh. Her 
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mother proposed to go there to inquire if it wae so. MentioBed this ta 
IfOTie, sAd he said, * to wait tiU Tuesday next, and he would go with 

her.' 

On the Satnrday after the fimeraly ahe had another conTersation with 
the prisoner, and said to him, that Mr Officer had told her mother that 
he had sold him poison. He denied ever having had it, or got it— and 
eaid that another might have taken his name and got it, hut that he had 
not done so. Said to him that he should go to be confronted with Mr 
Officer. He said he would wait till the body was disinterred. 

EUzabeih Batmemum^ servant to I^elson a fenner. — Knew Lovie's 
place, and remembered Margaret's death. Was passing about 8 or 9 
of the morning of her death. Was in the yard, and heard a person 
reaching there. Saw no one. Heard the mistress passing at the time. 
There were dykes and ricks in the yard to prevent her sedng. 

Mcuy M^Kesmty deceased's aunt. Had been with her the second 
Sunday before her death. Walked home with her alone. She said she 
was with child to her master, John Lovie. 

WUiiam Masnty Officer's shopman. — The prisoner came to Mr 
Officer's shop twice— first in the latter end of July, or beginning of 
August. He then asked for an ounce of jalap, and said that would be 
a good dose. Witness asked if it was for a beast. He said ' No, for a 
person. '«- Witness, ' That woulji kill any person. '—Prisoner, ' I will 
divide it. ' He asked if that was the strongest purgative they had. 
Witness said there was a stronger— -calomel ; but he took the jalq>. He 
aaked * what was the best poison for rats ? ' — Witness, * Arsenic is the 
most effectual. ' — Prisoner, * Is diere any thing else used ? ' — Witness, 
* nta ijomka^ but not so efiectuaL '—Prisoner then went away, saying 
he would wait some time. Does not recollect the day of the week it was. 
He returned eight days after, about eight or nine in the evening, and 
aaid ' he would take the pois<m now, '— ^ they were much infested with 
rats.' Mr Officer kept half ounce parcels of arsenic, and witness gave 
him a parcel. He asked the price— Sd. * I will take two. ' Poison 
was written on the parcels. Gave him the two parcels. Mr Officer 
was present on this occasion — ^not on the other. He was particularly 
warned to take care of the arsenic He assigned no reason but rats, 
and said nothing about black cattle. Heard of M'Kessar's death four 
or five days after selling the arsenic Was expressly forbidden to sell 
arsenic to any one whom he did not know ; and sold arsenic to none 
but Lovie about that time. 

Jdm Officer^ grocer and druggist, Fraserburgh.~-Knows prisoner, 
and recollects his coming for poison to destroy rats. Asked him if it 
was * arsenic ' He said yes, and asdgned no other reason. Nothing 
about black cattle Witness said, that if he had not many of them, one 
parcel would be sufficient. He took an ounce. Cautioned him to be 
careful of it. Poisoii was written on it. Heard of the death on Thnrs* 
day, the day of the funeral. This had been got on the Friday or Satur- 
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d«y* Never aellB ananac to any one vhom he doeo not know. . (Mtin 
Ids shop boy the same. la the only one in Fraaeihnrjg^ who aeUs it* 
It would be dangerous to use arsenic for cattle, because they hare a 
paactioe of licking their sorea. So that thongh for aheep he haa known 
it used, it never waa for cattle, for that reason. Haa sold other things 
for cattle or yermin, but never arsenie. If asked for a remedy for Uack 
cattle, could make up one, bnt it would not be arsenic 

Jaimm Walktr^ square wright«---*Knowa John Lone, and renManahen 
Margaret M'Kessar s death. On tbs Tuesday aiiter the death, waa aa 
George Yule's, Lovie's brather«in-law.-i^(ConTevsatiott about diaiater- 
ment of body). Witness mentioned that the body had been diaintened 
the nig^t before^ and said to Lovie that it would be for him now to take 
the south road. He denied it, and aaid be had never bought any poi- 
eon, or used it, or saw it in his lifo. Msener went away first. Within 
a fow hours after, heard that he waa apprehended. 

John Mitttey messenger at arma i Took Lovie into custody. Afferr 
he was in custody, Geoige Yule asked the prisoner if he had bought 
any pobon. He said, ^ not for a considerable time. ' He wna asked if 
he had bought any firom Officer, and he said he had not done ao since 
he had a cow unwelL Witnesa searched Lovie'a house, but found no 
poison, nor the paper of any. Searched the dunghill for dead rata, and 
turned it all over, but found none. Had previously gone to Fraacr* 
burgh, to ascertain if poison waa sold at any other shop than Mr Offi- 
cer's, and found that it was not. 

Jamug Granif hai-dres8«r and labourer, Fraserburgh. — ^The deceased 
waa a relation of his wife. Witness was at tho foneral, and saw the 
coffin put into the grave. Afterwards went to the grave with J>r 
Jameson, and saw the body lifted, and knew it for Maigaret'a body. 
She was buried on ThuBsday. Tho disinterment took place on Satur- 
day. The stomach taken out was the stonmcb of Margaret M'Kesaart 
One night when witness was going to Mr Baillie's, Lovie asked whether 
witness knew if she would swell if she got poison. This waa before 
the body was lifted. 

Jakn SrowHi labourer, sheriff- officer, and grave-digger. — Knew Mar- 
garet M'Kessar, and had staid in the same house with her. Dug her 
grave— ^interred and disinterred, and delivered her body to Dr Jameeoa. 
Seanehed the dunghill. There were neither there, nor any v^^bere else 
about the place, any dead bodies of rats. 

Thomas Bissety student of medicine with Mr Jameson, surgeon. — ^Was 
called to Lovie a to see a wonmn. It was about three />. m. Dr Jame- 
son being out, witnesa went. Felt her pulse twice ; a cold sweat over 
over the body. Lovie told him she had been taken ill in the morning, 
and seiaed with vomiting. She complained much of diirst. Was pre- 
sent at disinterment and inspection of the body. 
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OtMf^esromuiedL— Lovie came for him. 

Mr Jamiewny rargeon. — Went to the churchyard. Brown opened 
the graye. The hody of a young woman was taken out ; Mr Contts was 
with him. They took the body into a hoiiBe» and took ont the sto^ 
mach (Report read) — as follows. ' Fraserburgh^ I9th August 1827.-— 
We, William Jamieson and John Contts, both surgeons in FraBerburgh, 
certify, that yesterday, having proceeded to the churchyard of that pa- 
riah, and having seen the body of Margaret M*Kessar disinterred, we 
opened it, and carefully therefrom took the stomach and uterus, which 
were left in charge of sud John Coutts. We farther certify, that we this 
day, in conjunction with Dr Patrick Blaikie, physician in Aberdeen, 
exMuined the stomach, uterus, and their contents and appearances ; and 
we farther certify, that we found as follows : 

The uterus' shoal eight -inches in length, containing a female child 
nearly perfect, except in point of size, with the usual appendages be- 
longing to a foetus during the end of the fourth, or beginning of the fifth 
month. This, with all the parts connected with it, appeared to be 
healthy. On inspecting the stomach, which did not appear larger nor 
more distended than usual, we obserred on its internal surface a few 
patches of inflammation in different parts, particularly near the cardiac 
orifice. On opeoing it, about a pound of dark-coloured fluid, mized 
with shreds of the same colour, and having no particular smell, escaped. 
On the most minute examination with the finger, no particles of a hard 
or gritty description were found. In washing out the stomach with 
&r% ounces of pure rain water, we observed, that opposite to the sp<Ha 
of inflammation on the outer snrflBbce, the villous coat was very easily de- 
tadhed from the muscular. The liquor. procured from die stomach, and 
alao the water in which it was washed, were bodi separately tried, both 
in a filtered and iinfilterod state, by the following tests, viz. lime-water, 
ammoniarate of copper, nitrate of silver, ammoniacal nitrate of silver, 
while at the same time they were implied severally to a solution of^ ar- 
senic in rain water ; and while the latter uniformly showed thtf common 
i^pearances of arsenic, in the former its presence could not be 're- 
cognised. 

We also certify, that this day we proceeded to the churchyard of the 
aforeeidd .'Parish, and having again had the body disinterred in our pre- 
sence, we proceeded carefully to inspect the whole of the great cavities, 
in all which, with the exception of the posterior part of die right lung, 
which was tinged with blood, the viscera i^peared naturaL We how- 
ever thought it necessary, under the impression that poison, if it exist- 
ed, mi^t be entangled about the valve of the colon, to remove thia 
part, and after slitting it up, to subject it to the acticm of boiling water 
for about twenty-five minutes. This being filtrated, was subjected to 
the tests, viz. lime-water, and nitrate of silver, the latter both with am« 
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mcrnia and siibcarbonate of polMihy bat xaaMe to diseorer any traces of 
anenic. 

For these reaaQoa, we are niiable at pieaent to certify^ that the death 
of the abore named Margaret M^Keasar was canaed by that miBera] ; bttt 
are of opinion, that, nnder the drcnmatances of the case, part of the 
atomach and its contents, which we hare preserved, shonld be £utfaer 
carefully examined and analysed, in a place or placea where nicer in- 
stnunents can be procured, and consequently more minute and delicate 
experiments instituted. And with this view, the remaining contents of 
the stomach have been this day put into two phials, both of which were 
sealed up and labelled in our presence,^ and one thereof delivered to Dr 
Bkikie, and the odier to Mr Simpson, Froc FIs. The stonmch has 
also been sealed up in a {rfiial in oar presence, and delivered to Mr 
Siaipson. That to i^pearance Maipiret M'Kessar was a yom^ woman 
in a good state of health.' (Signed W. Jamieson, soifieon ; J. Coutts, 
surgeon. Pat. M. Blaikis, M.D.) 

Crois-examined.'^The prisoner called upon' witness^ and exp rca s cJ a 
desire that he should go and open the body. Met him in the street. 
He said a Report had gone abroad that the woman had been poisoned, 
and that he wished to clear himself, and wished witness to exaosine the 
body — ^by which witness understood to open it. He appeared veiy 
anxious about this. 

Dr SUakie, professor of surgery in Aberdeen, received bottles from 
Mr Simpson to examine, and was present when they were sealed up. 
Sabjected the contents of one to chemical tests, and was assisted by Dr 
Forbes and Dr Kntght. They drew up a report— -the following. 
^ Aberdeen, August SOth 1827. We, Patrick Forbes, D. D. and pre- 
fessor of chemistry and natural history in King^s College, Wifiiam 
Knight, LLD. professor of natural philosophy in Marischal College, 
and Patrick Blaikie, M. D. lecturer on surgery in the Univeiaitiea ef 
Aberdeen, hereby certify, that, on the morning of the 23d, we proeeed- 
ed to Dr Blaikie's house, who produced a sealed and labelled phial 
contuoing fluid, which he said he had received at Fraserborgh on the 
9th from Mr W. Simpson, P. F. ; and the seals bearing the impression 
W. S. were found entire, and the label attadied was afterwards dgned 
by us. After numerous and varied experiments performed with great 
care, we are satisfied that arsenious add, <»> what is commonly caUed 
white oxide of arsenic, and white arsenic, were contained in die fluid ta- 
ken from the above mentioned phial. 

This opinion is founded on the following facts. FirHi that the said 
fluid, when water impregnated with sulphuretted hydrogen gas was ad* 
ded to a portion of it, exhibited exactly the same tint or colour of a gold 
yellow,' as when the same solution of snlpheretted^^hydrogen gas was ad- 
ded to a solution of arsenious acid in water, whidi tint or colour conti- 
nued in the vessels, in which the experiments were made, till the prea^it 
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day. Second, When a portion of the aanid fluid was boiled, and the 
coagidated mncUage separated from it by filtration, and solution of ni. 
trale of silver added to it as long as any precipitate would fall down — 
on being again filtered and nitrate of silver added, no precipitate ap« 
peared, but by the addition of a drop of ammonia a yellow precipitate 
which gradually turned black, and had all the character of arsenite of 
silyer, was produced. Third, When portions of this precipitate were 
mixed with black flux in a glass tube and exposed to heat, distinctly 
marked coatingSy possessing a metallic lustre, appeared on the sides of 
the tubes, and, in several cases, above the parts of the tubes where the 
heat was applied* Fonrth^ In all the experiments with the above 
mentioned precipitate heated in glass tubes, an alliaceous or garlic smell 
was distinctly perceptible. The experiments, by which the above facts 
were established, were made on the 23d, 24th, 27th and 30th instant, and 
occupied a considerable portion of each of those days ; and in the inter- 
vals when we were not present in the apartment the doors were sealed, 
and the seals always found entire on our retum.-^(Signed) Pat. For* 
BE8, William Knight, Patrick Blaikie. ' 

Pmftiwr Ckritiuan, of Edinburgh College, had been frequently call- 
ed upon to make experiments for the detection of arsenic in the human 
stomach — as in Mrs Smith's case, and others. Received a phial con- 
tained in a box, with a seal, unbroken, and a label — which he now 
identified. Analysed the contents. Drew up a report. (Here read.) 
' Edinburgh^ 29th August 1827. I certify that, on the 27th instant, 
I received from Adam Holland, Esq. a box, enclosing two bottles duly 
sealed and labelled, and which were described as containing — the one a 
part of the contents of the stomach — ^the other, the stomach itself of 
Margaret M'Kessar. The stomach was here and there red on its inner 
surface ; its villous coat was easily torn with the nail at the upper or 
eetrdiac end, but was of natural firmness at its lower or pyhrie end ; and 
in the latter ntuation, it appeared as if dusted over with fine particles of 
a bright sulphur-3reIlow colour. I could not detect any ulceration. 
» The bottle, described as holding the contents of the stomach, con- 
tained nine ounces and a half of an opaque, dirty reddish-brown thick 

• fluid ; and, at the bottom, a small quantity of dirty greenish* white pow- 
dery sediment ; and the latter was then washed out with distilled water. 
The sediment was heavy, and dissolved completely in distilled water by 
boiling. A few drops of the solution, treated with the ammoniacal ni- 
trate of silver as a trial test, gave an abundant lemon-t/eUow precipitate. 

. Hie rest of the solution being acidulated with acetic acid, was subjected 
to a stream of sulphuretted hydrogen gas ; upon which a copious, flaky, 
sulphnr-yellow precipitate was formed. The whole was then boiled, and 
the precipitate was subsequently separated on a filter, washed, dried, and 
reduced in a glass tube with black flux. , A crust was thus procured, 

which was brilliant and ircnrgtey externally, crystalline internally, like 

c 2 
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the fracture ofHed; and when a portion was aepanted, and chased up 
and down the tube with the spirit-lamp-flamey it was conrerted bto 
transparent erystah^ which were of adamantine lustre^ andexhibUed tri- 
atigtdar faceUes before a microscope of four powers* This crnst amount- 
ed probably to a tenth part of a grain* 

The fluid part of the contents of the stomach was boiled in a porce- 
lain vessel and filtered ; and, of the fluid which passed through, «ne- 
third was subjected to the same processes as the solution of the sediment. 
The ammoniacal nitrate of silver caused a greyish-white precipitate, and 
consequently (as very often happens in sudi fluids) did not give any in- 
dications of arsenic ; but the sulphuretted hydrogen gave an abundant 
lemon?yellow precipitate, which, treated in the usual manner, furnished 
a distinct crust, with all the properties mentioned above. This crust 
probably amounted to a fifteenth part of a gnun. 

I likewise subjected the stomach itself to analysis, and procured such 
indications as satisfied me that a characteristic crust might have been 
procured from it also ; but I did not conclude this analysis, as it was un- 
nocessary. From the foregoing experiments, I am satisfied that oxide 
of arsenic existed in the contents of the stomach transmitted to nae. The 
yellow powder on the inside of the stomach, I conceive to have been 
sulphuret of arsenic,' fermed there by the oxide having been converted 
into sulphnret, l>y sulphuretted hydrogen. The existence of this gas 
in the bottle which contained the stomach, I ascertuned, by suspending 
in the bottle a piece of filtering paper moistened with the soludon of ni- 
trate of lead. * (Signed R. Christison, M. D., Professor of Medical 
Jurisprudence in the University of Edinbuigh.) 

(JSxamination). — The symptoms detaUed in evidence correspond ex- 
actly with the effects of arsenic, but might be produced by natural disease, 
such as cholera — but that disease does not prove fatal in this dimate in 
so short a time — and of course, in that case, no arsenic would be found 
in the stomach. It is his decided opinion, as a professional man, judg- 
ing from contents of stomach, that deceased died of arsenic 

Dr Coutts. — The body of Margaret M*Kessar was lifted^ not in eon- 
sequence of application of Lovie — but of a warrant from Baillie Chal- 
mers. 

Declaration, — Never had connexion with M. M'Kessar— nor did ahe 
ever tell him that she was with child, and he had no suspidon of it. 
Nor did he know till he was now told, that a foetus of about four mmiths 
old was found in her womb. Denied that Jean M^Kessar put any ques- 
tions to him relative to Margaret being with child. Bought some jalap 
at Officer s shop — only once. Could not condescend on exact time- 
Declarant, the evening after, used about one>fourth part of it for himself, 
in his own house— being unwell, in consequence of a horse having nm 
away with a cart and thrown him down, more than two weeks before. 
Did not require medical assistance. Took the jal^ of his own accord* 
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and could not eay if any of the family were present when he did. Some 
skin had been rubbed off his back and shoulder, but he received no other 
injury. He also took one dose of salts about two weeks after the jalap 
— which salts he bought at Officers shop. Threw the rest of the jalap 
out. Did not recollect, when he bought the jalap, making any inquiry 
at thte shopman about poison. That a few days, and less then ten, before 
Maigaret's death, he called for some stuff to kill vermin, without men- 
tioning what kind of rermin— on which Mr Officer asked him if it was 
for killing vermin on sheep, and he replied that it was for rats and vermin ' 
upon black cattle. That then Mr Officer's shop boy, by his master s de- 
sire, took down and gave the declarant too small paper parcels — ^bnt de- 
clarant did not observe if the word ^ poison ' was written thereon or not. 
Did not recollect' that the word arsenic was made use of by him, or by 
Mr Officer, or by the shopman, at alL Did not know what substance he 
was purchasing. That on going home, he mixed about the half in a saucer, 
and rubbed the backs of all his four cows and two calves, betwixt 7 and 
8 p. m. The powder whitish. His mother the only person who saw 
him do this. It was on a Saturday evening, and Alexander Rannie was 
away at his father's. Mixed the rest of the stuff same night, and placed 
it on the couples of the kiln-bam, for the rats. Nobody saw him. Next 
evening (Sunday), took down the saucer and found two dead rats lying 
on the sieve beside it. Threw them into the cow's dunghill before the 
barn-door, and the rest of the mixture into tuo kitchen fire, same evening. 
Washed out the saucer, and put it past. No one' saw him take down 
the rats — and no one but his mother saw him throw the mixture into the . ' 
fire. John Yule knew that the cattle had vermin, &c. On the room- 
ing of Maigaret*8 death, when Rannie and declarant were working to- 
gether, does not recollect any conversation about Margaret being unwell. 
Did not return to the house till dinner-time. Did not see her at break- 
&st time, but his mother told him she was unwelL That Rannie, on 
returning to the field from dinner, told him she had fainted, and he ran 
to the house — and from th>!nce rode to Fraserburgh for Dr Jameson ; and 
by the time he got back, with a lad who, in the Doctor's absence, ac- 
companied him, Margaret was quite dead. Does not recollect denying 
to Jean M'Kessar that he bought poison^or saying that some person 
might have gone to Mr Officer and purchased poison in his name— -nor 
having had any conversation with George Yule upon the subject. 

Alison for the Crown, and Cockburn for the pannel, addressed the 
Jury. Lord Pitmillt summed up the evidence. 

VerdkU Unanimously find the libel Not Proven. 

«SWiileiiC€.— Assoilzie and dismiss. 
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No. III. 

26^ Nov. 1827. 



High Court of Admiralty. 



For the Pltamel — ^Cockburk. — A. Macrbill* 

EzBKiEL M'Haffib, master of the Dmnharton Castle steam-packet, 

plyuig between Stranraer and Glasgow, charged with culpaUe homicide ^ 

^ULPABUE as also, with culpably, negligently, and recklessly managing or directing 
HoMiciox, &C. ^ Ycaael or steam-packet, so as to cause it to run down, sink, and de- 
stroy another boat or veesel, thereby seriously wounding and injur- 
ing the person of a man sailing in such boat or vessel, or with one or 
other of these crimes ;— -in so far as, it being his spedal duty, as master 
of a steam-packet, to have one or more of his crew constantly stationed 
on the look out ; and it haying been especially provided, by the ei^- 
teenth section of the Regulations for Vessels plying in the River and 
Frith of Clyde, enacted 13th December 1825, by the Magistrates i^ 
Glasgow, and other Trustees appointed by 6. Geo. IV. cap. 117, for 
the purposes therein set forth — ' That all steam-vessels, &c.' The 
Dumbarton Castle having, on 18th September 1827, airived near Goa- 
rock, and Andrew M*Laughlan, fisherman, and others— (named and de- 
scribed in the Criminal Letters), — Shaving, time aforesaid, taken their 
station in a fishing-boat, and having cast anchor, with intent to fish, 
about a quarter of a mile from shore, he the said M'Haffie did culpably 
neglect to station any person at the bow, or any other part, to look out, 
and did go below to collect fares from the passengers, whereby the aaid 
steam-boat, when advancing at the rate of 10 miles an hour, did in the 
bay of Gonrock sti|nd right down upon said fishing-boat, then at anchor, 
and notwithstanding the utmost efforts of the crew of the small boat to 
escape by weighing their anchor, and althou^ they stood up and shout- 
ed to. those in said steam-vessel to alter their course, yet, in consequenoe 
of the said M'Haffie's said culpable, negligent and reckless conduct, 
they were not perceived till within forty yards, and when it was too late, 
by taking off ^he steam or altering the course of the steam-vessel, to pre- 
vent a collision, and a collision (as described m Criminal Letters) took 
place, and the fishing-boat was sunk and destroyed^ and Geoige Evans 
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wma drownad, and John Boyes serioiiBly woonded in the hwd and Bide. 
Pleaded Not GnUly. 

The leading fiticts oi the case, as brought out in evidence, were briefly 
these. The deoeaaed, with six pthera, had gone oat in a small boat, on 
t ke day libelled on, to fish with hand-linesy and the boat was anchored 
about one-fourth of e mile off Goarock» and same distance from Kern- 
pock Po,int, in twelve or fourteen fathom water, with a twenty-four 
fathom rope or cable. The tide was flowing, and the wind at N. N. W., 
or N. W. by N. The Dumbarton CasUe came in sight round Kempock 
Point, and bore right down upon them. They (the people in the small 
boat) shouted out, and waved their caps ; and findkig that the steam-boat 
etill did not stop its wheels, nor alt^ its course, they began to pull upon 
the cable, in order to heave the anchor. Before, however, diey had sue* 
ceeded in getting more than seven fathoms of rope on board, the bow 
of the steam-boat came in contact with their fishing-boat, > cut it half 
through, and split it from stem to stem. The boat passed under the 
paddles, which were stiU in motion, and fell off in a sinking state. One 
. boy jumped aboard the steam-boat — the others were precipitated into the 
water — Evans was drowned, and Boyce severely injured. The survivors 
were picked up by a boat from shore. A boat was also lowered 'from 
the Dumbarton Castle. It was sworn by the crew of the small boat, 
that, in consequence of the state of the tide, the sole effect of their puU- 
ing on the rope was to bring their boat nearer the steam-boat, and not at 
all across the line of the direction in which the latter was moving :— 
and that they had not time to cut or cast loose the cable. The boy who 
got on board the steam-boat saw no person on the look out, and a man 
on shore did not observe any alteration in the course of the steam-boat 
before the collision. 

On board the steam-boat, it appeared that there were nine men, be- 
sides passengers, viz. captam, pilot, engineer, fireman, steward, stewardV 
boy, and three seamen. The pilot was at the wheel, but, from the 
way the sail was set, could not see before the boat. Shortly before the 
accident, the captain had gone down with the steward to settle, before 
reaching Greenock, widi some passengers who refused to pay, because 
they had not been put ashore at the point they wished. The fireman 
had ordered two of the seamen down to shovel coals for the engine ; 
and thus only the ebgineer, one seaman, and the pilot, were on deck. 
All the crew swore, that no especial orders had been given to look out, 
nor any person or persons stationed for that purpose by the captain ; but 
the engineer understood or believed that one seaman was at the head of 
the boat looking out. But that seaman deposed that he had no orders, 
and was sitting looking towards Gourock, and did not see the small 
boat. The engineer observed it when within sixty yards-^ran to the 
man at the wheel, and bid him part the helm hard — and then ran back to 
■top the engine. The pilot acknowledged that, in the hurry of the mo- 
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uient, and not nndentuiding die cause of the order, he at fint gaire tlie 
wheel a turn in the contrary direction, and the accident took place be* 
fore he was aware of a boat a^head. 

One of the witnesses was interrogated by the Bench as to the gene- 
ral practice of the captain m to setting a watdi at that part of the rirer ; 
bat an objection wai> made to the answera goii^ on the Record of tiie 
Conrti and they were not taken down. One of the witaeases for the 
Crown said, that, abo^e the Cioch Lighthonse, the pilot took the aole 
command of the vessel ; but two others, a river pik>t and an old gim- 
ner's mate, now a sheriff^officer, and in the freqoent halMt of going in 
ateam-boats, deposed diat this regaladon did not extend to tieam^iaaitt 
but was only q>plieable to sailing vessels. The prisoner, in his deda- 
ration, said that he had ordered two of the seamen to look out. 

[The evidence being closed, Alison moved that the Extracts of Re- 
gulations for the Navigation of the Clyde, libelled on, should be rend. 
CocKBURN objected, that they could not be read until they were proved 
to be the Regulations of the Clyde. His objection was, that they were 
not (or could not be proved to be) the Regulations. Objection aaa- 
tamed.l 

For the Dbpence. 

The Rev. Mr Wilson^of Stranraer was called, and gave the pannel an 
excellent character for the last 12 years, during which he had known 
him well. Had often sailed with him, and never knew a man more at- 
tentive in the discharge of his duty as commander of a steam-boftt. 
Knew that this was his general character. 

Alison addressed the Jury. The carpus delicti was proved, and the 
only questions for consideration were, whether the collision took place 
through the fault of the small-boat, or of the steam-vessel — and, if of 
the latter, to which of the persons on board the fault was to be im- 
puted. The sea was common to all — to the fisherman to fish — as to the 
steam-vessel to ply. In prosecution of their fishing they were entitied 
to cast andior where tiiey pleased, and indeed that mode of fishing could 
in no other way be carried on ; and having done so, and having thus 
become the stationary object or vessel, it was the unquestionable duty 
of the moving vessel to' keep 'dear. Even if the persons in the small- 
boat had in their perturbation acted not strictly according to the rules of 
seamanship, that would have been no excuse for the moving vesseL But, 
in &ct, they had done quite right, and had not put themselves in the least 
across the courbe of the steam-boat. Next— who was to blame ? Hie 
captsdn was the person accused, because his duty it was to station per- 
sons on the look-out. It was proved that he had neglected to do so ; 
and although an attempt had been made to bring the blame upon the 
pilot, that was completely set at rest by the evidence of the river pilo^ 
and ibe man<K>f-war's-mati. There could be no doubt that the collision 
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tool^ place in eoaieqneDoe of that neglect. In a river like the Clyde, 
where there were so many steam-boats constantly passing and repassing^ 
and where there was always a crowd of fishing-boats, pleasnre-boats, 
and all kinds of vessels, an extraordinary degree of caution was impera- 
tively required. The degree of caution was ever a question of 'circum- 
stance. A man might carry a candle into a room carelessly — but not 
into a powder magazine. Men should have been stationed at the bow 
of the boat, under express orders — and relieved by relays. When (duty 
was divided, responsibility was at an end. What was every one's busi- 
ness was nobody's. But here all the men had been brought, and they 
all and each swore that there was no order to look out. lliis want of 
oigamsation on board his boat was attributable to the master idone— 
and be was answerable for the consequences of his gross neglect^ 

CocKBURN-— Commenced by intreating, that the Jury would not be 
governed by views of expediency, or by any other considerations than a 
strict attention to the facts of the case. The pannel was merely re- 
spoosible^for his own acts. Hie questkm was not, whether there was 
guilt and folly on board the steam-boat, but whether he (the pannel) 
was to blame ; and the Jury would recollect, that it was not merely 
bkune arising from want of what was called organization, from want of 
judgment, momentary absence, or the like, that would be sufficient to 
entitle them to convict him of a crime. They would attend to the 
words of the charge. He rested his defence on three grounds. 1. The 
pilot was stationed ; 2. There was a sufficient watch ; 3. The accident 
did not happen in consequence of any mismanagement of the steam- 
vessel. It was a question regarding the nautical conduct of a steam- 
boat in a river ; and this being the case, he submitted, that the non- 
production of its regulations was check-mate to the whole proceedings. 
It was the duty of the Prosecutor to have produced them ; he had kept 
them back ; and was not now entitled to a verdict, after having failed in 
so essential a part of his case* If they agreed with him in this, there 
was an end of the matter. But if they did not, they would then con^ 
sider the import of the evidence. 1. In regard to the pilot. Was the 
Captain to blame, that a sail obstructed the vision of the pilot, who did 
not complain ? He was no more to blame than if something had come 
over the pilot's eyes, of which he said nothing, but continued to steer 
the vessel, as if still seeing perfectiy well. Had always understood it 
to be true in regard to steam- vessels, as to all others, that the pilot had 
the absolute command in a river — ^but whether' or not, it was alike his 
duty to tell if any accident prevented him from continuing to perform 
his duty. It was absurd to suppose that the Captain could be convicted 
of culpable homicide, because an accident occurred in consequence of 
his- pilot not making known that a sail obstructed his view. One ground 
of the charge was, the mode in vHiidi the pilot was stationed— «iother, 
the want of look out. They were bound to distinguish ui their ver- 
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diet ; aady if they did convict^ to say npon wbicb of the^ 4wo grounds 
they rested diat verdict. 2. Of the look out. Upon this heady he 
maintaiaed that there was a look out, or at least that the paonel was 
«ntitled» aod had reason to beUeve, that there waa one. It woaid be 
ni^cessary to ascertain, in the first place, what waa meant by * a look out.' 
The Pk^peecntor talked of rotations and relays of men> and seemad to 
entertain views peculiar to himself, and quite original, of the manner ci 
keeping a look out. But from the list of the crew— from which it Bp- 
peared that there were only three men whose ordinary dntiea allowed 
them to be on deck at sdl, it waa obnous, that such ^ watch could not 
be h^t ; and this was evidence that it was nmther usual nor efspected 
for vessels of that class* It was sufficient that there were general oideri 
to keep a look-out ; and either there were such orders, w the Captain 
had reason to believe so— for one of the witnesses distinctly awoxe, that 
he saw one of the men * sitting in the bow, close by the windkss.' 
It was his friend the FhMocutor alone who supposed that a watch was 
to sit, like a horse in goggles, with his eyes straight before him. Hiat 
would be to keep the worst possible watch ; and even on board shipa of 
war it waa w»ll known that the watch kept making short turns along the 
deck, casUng a look now in one direction, now in another. Therefore, 
the £Kt of looking at Gourock was not inconsistent with the vigilanoa 
of this man*s watch. One of the witnesses positively swore, * that he 
saw Beveridge in the bows, and believed he was on the look out. The 
other two men were ordered down— -without the captain s knowledge-^ 
to get coals for the engine ; and the captain himself, fw three minutes, 
was attending to a necessary part of his duty below. After all, how- 
ever, it was not true that the collision took place in consequence of want 
of look out. There was a reason of a different kind, to which he should 
immediately call their attention. The small boat was seen by Thomson 
(the engineer) while standing in the engine bow, at the distance of mxtj 
yards. This, he contended, waa a distance sufficient to have enabled 
the pilot to give the steamoboat the direction to one aide necessary to 
avoid an object so small, had he promptly obeyed the order to port dk 
hebn* The fiister a vessel is going, the more readily, of course, does it 
obey .the rudder, and here two feet would have done, espedally as the 
head of the fishing-boat was towards the staam-vessel. Tlie pilot, unfor^ 
tunately did not obey, but changed his scheme twice ; and he therefore, in 
all probability, contributed in some degree to a disaster which was acoe- 
l^ted by the misconduct of the fishennen. They drew their boat 
aaaier the approaching one, when they should have cut their caUe, or 
unloosed the knot by which it was tied. They said they had not time, 
lind pretended that it was an easier and ahprter process to haul in twen* 
ty-fonr firthoms of cable, than to let go altogether. Such were the ob* 
aervatiims he had to make on the three points s— «nd he wished they 
would remember they were on a criminal triali and that, it was incum* 
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bent on the Proseciitor to make out his case ; and that they would not 
eke it oat fen* him, by supposing any thing in regard to the KegolationB, 
They were rather bound tasospeot that» being withheld, they contained 
something favourable to the pannel, and that the rules applicable to or- 
dinary sailing-vessels were also applicable to steam-boats—in which 
case their Verdict would be one of instant acquittal. A person of his 
character and situation in life had suffered a severe punishment in being 
forced to appear at that Bar as a criminal ; and, so help him God» he 
knew not of what he had been culpable. 

He Judge- Admiral charged the Jury, and haying explained the 
law of culpable homicide, observed, that it did not follow that the whole 
chaige fell to the ground, by the non-production of the regukttons of 
the Clyde. The charges at common law remained, and they had only to 
inquire whether there was that degree of neligence on the part of the 
prisoner, which, in the eye of common law and of common sense, made 
him guilty in terms of the libel. 

His Lordship then went through the evidence, and stated it as the 
opinion of the Court, that the Captain of the boat was the responsible 
person. That it appeared, that in this instance, he had ftdled, when a 
strict look-out was peculiarly requisite, to place a proper watch, and had 
himself gone below. That the persons in the fishing-boat were not in 
fault — that the disaster would not have taken place but for the culpable 
negligence of the pannel, and that the case was made out against him. 
If they should convict, it would redound to the safety of navigation in 
the Clyde. 

Verdict, — By a plurality of voices, find the pannel Guilty, but on ac- 
count of his former good character, unanimously and earnestly recom. 
mend him to mery. 

CocKBURN and M'Nkill objected, in arrest of judgment, that the 
prisouer stood charged with two crimes — ^with the culpable homicide of 
one intUvidual, and with the lower oflfence of having severely injured an- 
other individual ; — ^but the Jury had not relumed a verdict which show* 
ed of which of these two crimes they meant to convict. In the case of 
Watt (Shaw and Dunlop's Justiciary Cases, No. 130.) tried for roblmry 
and assault, the Court of Justicary held, that no sentence could follow 
on the general verdict of guilty, because it was uncertain how the Jory 
intended it should be applied. Here the uncertainty was at least as 
great All Juries were bound to express their findings in precise and 
definite words, and if they fidled to do so^ the sense could not be 
guessed at and made out by inference. 

Alison replied, that there was a material distinction between libek 
wluch charged crimes inconsistent with one another (as in Ae case of 
Watt), and which diarged crimes that might all be committed by one 
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and the flame person. In the former kmd of liBel, the charget were al- 
ternative ; in the latter, copulative ; and this distinction was marked by 
the wordfl, * or otherwise* — * as cUso. ' In the present case» the crimei 
chai^d were not inconsistent with each other, and were expressly chaig- 
ed thus, — * that albeit culpable homicide, (U also culpably and negligent- 
ly managing a steam-boat, so as to bring it in collision, &c. are crimes 
&c. — yet true it is, fcc. that you are guilty of the said crimes, or one or 
other of them — and again, and the said John Evans was drowned, and 
the said John Boyce seriously wounded, he. all in consequence of the said 
culpable neglect Therefore the general verdict of guilty covered the 
whole. Objection repelled.] 

Sentence — To he imprisoned in the jail of Stranraer for six calendar 
months from this date, and until he shall find security that he shall, for 
three yean thereafter, conduct himself, if employed in the navigation of 
steam-vessels, in such a careful, correct, and legal manner, as not reck- 
lessly to endanger the lives of any of his Majesty's lieges, and tha 
under a penalty of 100/. 



No. IV. 



jj^ j^ Perth, 12^ AprU 1827. 

Lord Justice Clerk — Lord Mackenzie. 



Perth, 
18. AprU 1827. 



In the Trial of Ann Swan^ or Forbes, for procuring Abortion^-^olh 
iectians to declarations^^/or thepansiel. Kin loch. 

* Upon calling the witnesses to prove the declarations of the pamiel 
ItbeUed <m, Kinloch for the pannel objected, that the fint declaratioa 
ought to be rejected entirely, as several words in it are seored oat, and 
BO notice taken of that circumstance in the declaration previous to its 
being attested by the magistrate, as is the invariable practice. It was 
objected to the second declaration, that one of the witnesses called to 
prove it had not signed it. Both objections repelled. ' (Note, — In re- 
gard to the first, the Court held that they were not properly erasures, 
but merely words scored out ; that the sense was not altered ; and that, 
besides, the words were still legible, and might be read to the Jury.^ 
Hie iKcond objection was repelled, on the special ground that, on being 
examined in Court, the witness who did not sign, swore that he was pre- 
sent when the declaration waa taken, and also, from his recollection of what 
she then declared, that the daclaration produced was in precise words 
the deelaration which she emitted on that occasion. This he was pre- 
sumed able to do, from its being extremely short.) 
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In the Trial of John Thamson^ and John Robertson for RMery-^'^jH No. 2. 
jection to designation and citation of declaration icitnesS'^for the 



Perlh 

pannelSf Smyths and Nba ves. X2. April *J 



12. April J827 



SmytH£ and Neavbs objected to Colville, one of the witnesses to 
the declarations of the pannels, that he was not properly designed, 
and not lawfully cited. He was designed Sheriff-substitute of the west- 
em district of Fifeshire ; and the execution of his citation bore, that the 
citation was left at his dwelling-house, without specifying where the 
dwelling-house was situated. 

MsNziES answered, that the designation was certunly sufficient; 
that it was to be presumed that the Sheriff-subsitute of a county resided 
within the county ; and that the information afforded was therefore suf- 
ficient. 

Smyths and Neavss farther objected, that the execution was eqni- 
Tocal. They offered to prove, that the witness had two places of resi- 
dence in Rfeshire. He bad apartments in Dunfermline, where he occa- 
sionally- slept, and a country-house called Hillside. 

Mr CoMUe was called in ; and being examined, answered in sab- 
stance as follows, * has a residence at Hillside, and also a bed-room and 
parlour in the town of Dunfetmline, where he occasionally sleeps. Sleeps 
oftener at Hillside. It is his principal residence. Has no servant at 
his lodgings in Dunfermline. They are rented by an old woman ia her 
own name, but for his sole use, and at his desire. His papers are uai- 
fomly sent to Dunfermline. All his post-letters are sent to the Sheriff- 
clerk's office. All the citations he has ever received have been left at 
those lodgings. The citation in question was so left.*— Upon this state- 
ment an additional objectaon arose, that die witness had not been cited 
at his proper and principal dwelling-place. Objection sustained.' 

(^Note, — The objection to the citation was sustained, on the special 
grcmnd of there being tWo dwelling-places.)^ 



In the Trial of John Crath for Forgery^^dbfectian to tri^iecf— «if- n«. a 
mitg against the pamul^for the pannelj Leslie MstvutLE, W. P. -— 

^m^^»' 12./,Sfi8«7. 
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Objected to John Wood, that he entertained enmity to the pannel ; 
and that it had been erinoed by snch expressions as these, ^ that he 
would hang him without Jadge or Jury '—-that, * if he conld hang him 
for fourpence, he would do it, ' &c. 

Mbmzkes answered, that the words might have been used that the 
witness might be disqualified, and that cause of enmity must be proved. 
From the evidence of two witnesses called, it appeared that Wood was 
a brother-in-kw of the pannel— that, in a public-house, in eonversation 
ov^ a glass, they had heard him say, * that the Crabbs had done for 
him ' — ^ that John Crabb bad forged his name to the biU ' — < that, if 
fourpence would hang him, he would pay it '-—and, on other occamoos, 
similar expressions. Objection*repelled. 



Abebdeek, 17/A AprU 1827. 
Lord Justicx Clbek^Lord Mackbkzib. 



No. 4 



In the Trial of James Davidson^ mertAantfJar Deforeemenl — Dedor 
Aberdeen, ToUcn noi admitted^ because not emitted in presence of the Sheriff, — For 
7. April 1887. a^pannd NxAvsa. 

* To prove the declaration, George Watsim, Esq. sheriff-substitiite of 
Kincardineshire was called, and deponed, that the pannel had been ex- 
amined by the Procurator Fiscal, and the declaration of the prisoner tar 
ken down in writing, and sent to the deponent, along with the declar- 
ant, when he acknowledged the declaration to be his. 

The Court refused to admit the dedaralion, in respect the same was 
not emitted in presence of the Sheriff.' 



No. 5. 



Glasgow, lOth Squtember 1827. 

Lord Mackenzie. 

In the tfial of Thomas HamUtony 2). M*Leany and John Homy far 
robbery ^^Obfections to citation of Witness. — For the panndsy Carltle 

Glasgow, — Baik. 

. Sep. 827. « Carlylb for the pannels objected, on calling the first witness, Jckn 
Johnston^ that he stood cited along with two others on letters of snpple- 
ment, which contained the name Horn, written on an erasore, in the 
first enumeration of the pannels, and the name Heron instead of Horn 
in the enumeration of the pannels in the will of the letters — and were 
also backed with the name Heron ; by all which, it appeared that the a- 
hove witnesses had been cited to a differe\it trial from that of the pannels 
at the bar, and could not be examined against them. Lord Ma«kskzix 
sustuns the objection, on the second ground mentioned. ' 
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Perth, ISth SepUmber 1827. 
Lord Pitmilly. 

John Ogilvie, charged wiA forgery. — For tfiepannel KiNtocH. 



No. 6. 



* KiKZiOOH for the paiuiel» stated, that he believed the paimel to be In 
an insane state, and unable to plead to this indictment, and the i^peaf- Perth, 
ance of the pannelat the bar betraying strong aymptoms of insanity, on ^^ ^ ^^^' 
the motion of the Advocate-Depnte, the Lord Pitmilly deserts the diet 
pro loco et ten^porty and ordains him to be carried back to the Tolbooth 
of Perth ; and grants warrant for his being removed therefictim to the 
Lunatic Asylum of Perth, so soon as the Directors thereof shall intimate 
their readiness to rec^ve him ; and ordains him to be detained in 
aslyum, subject to the future orders of the Court. ' 



Abebdexn, 21ik September 1827. 

Lord Pitmilly — Lord Alloway. 

In the trial of Malcolm GiUespiey and George Skene Edtcards, for 
forgery. — Objections to Verdict. — Fer the pannek A. M*Neill — No. 7. 

Neaves. Akiii — 

The Verdict was, * by a plurality of voices, find Malcolm Gillespie 27. Sep. 1827. 
guilty of the crimes of forgery, and uttering, actor, or art'and part of the 
first, second, third, fourth, sixth, seventh, and eighth charges libelled ; 
and Geoi^e Skene Edwards guilty of the crime of foi^ery, actor, or art and 
part of the first, second, third, fourth, sixth, seventh, and eighth charges 
libelled. 

* A. McNeill objected, in arrest of judgment, that the return against 
Malcolm Gillespie did not apply to the libel, and was unintelligible. The 
Jury found him guilty of forgery and uttering^ not conform to the several 
charges libelled, but of these charges themselves, which is no offence, 
and certunly not the offsnce libelled. The meaning of the Jury may 
be obvious, but it has not been the practice of this Court to pass sen- 
tence of death on a verdict which fiurly admits of a construction dif- 
fetent from that which the Jury may have intended. 

C. Neaves objected for the pannel Edwards, that the Jury had mere- 
ly found him guilty of the crime of foigery, but not of uttering, and that 
of forgery per se is not a crime. 

A. Alison, Advocate-'Dqnaef answered, that the indictment charges 
both pannels with having entered into a conspiracy to forge bills, and 
thereafter discount them, for the behoof of one or both of them. TfaUt 
this verdict finds both guilty of the forgery libelled, and one only guilty 
of the uttering libelled. That this verdict fixes the crime of forgery, as 
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libelled, on G. S. Edwards, which is a forgery in ponmance of aeon' 
piracy previously entered into between both pannels, and which, the 
▼erdict proves, was carried into effect by the uttering by Gillespie ; and 
that though the foiging and uttering are here charged and found rele> 
rant, as separate crimes, yet the uttering is diarged in the libel, and found 
proven, as done in pursuance of the same fraudulent conspiracy;— 
and this authority, quoted from Mr Hume, applies to the case of a 
foiged document not being uttered at all, or being uttered by a peiaon 
haring no connexion with the foiger, and not to the case which here oc- 
cnrs, of the uttering being committed by the person whom the verdict 
finds to be art and part in the forgery. 

Having heard the foregoing objections, certify the objection as to 
George Skene Edwards to the High Court of Justiciary, 15th Novem- 
ber next, and repel the objection stated on the part of ^falcolm Gillespie, 
and find that sentence may proceed against him. * 



Ka& In the same Trial — (dt^ before) ObfectUm to Execution of Ciiation. 

16. Sep. 1887. - ^^ M<Neill objected to the execution of dtatibn against the pri- 
soner Gillespie, that it was partly printed, and partly written. It had 
no doubt been found, in the case of Douglas Adie, reported by Mr 
Shaw, that the verdict of a Jury in this form was good. It was bo 
found, however, by the narrowest majority ; and the prisoner, who was 
capitally conricted, received a pardon. But the execution of a measeB- 
ger stands in a very different situation. It is a solemn instrument, ren- 
dered probative by the force of a series of statutes, all of which' have re- 
ference solely to the case of writings in the proper sense of that term. 
The law and practice of the country have been modelled on the suppo- 
sition that writing, which was the usual mode of verification at the time 
the statutes were passed, should be that employed by the messenger. If 
[Printing had been as common then as now, it is probable that the sanc- 
tion of the statutes would have been extended to printed executions ; 
but that sanction has not been so extended, and no messenger la en- 
titled to depart from a C/Ourse which the statutes take it for gnmted 
■hall be followed. There is little authority on the subject ; but Mr 
Hume, in treating of executions, (vol. ii. p. 253.) speaks solely of the 
written instrument. The prisoner admitted, that he could not allege 
any injury which had resulted from the course adopted ; and it was add- 
ed, that although the objection would be dealt with on its merits, it 
would not have been stated, but for the wish of his advisers to remove 
the trial from a place where the prejudice against him was so great and 
so universal, that it seemed doubtful whether a Jury sufficiently impar- 
tial could be obtained. 
Neaves, for the prisoner Edwards, repeated the safne ol^'ection, and 
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on tbe flame grounds. Olijection repeUed. 



Aberdeen, 15A April 1828. 
Lord Oilliss. 



In the Trial rf John MaOers for AsecndL Olifeeium io designaHon Ka a 

2ftritne8s. — Par Aepannel W. Forbbs. — 

AbtfoocBf 

* Three witneflaes who were then adduced, were caet in conaeqnenoe 
of the word Sireeit aher Hntcheon, being left out, in their dengnation, 
In the cop7 served npon the pannel ; and, on Margaret Scott, or Leith, 
designed, << residing in Hukkeon Sireel cforemdi' being called, it wm 
objected, that Hatcheon Street, in the designation, was not e^oreeoHdx 
in as mnch, as those witnesses who were intended to be described as re- 
nding in that street, were, as above, cast, and that part of the list of wit- 
nesses struck out altogether. To which it was anawered, that the wrad 
eforemd might q>ply to the libel, without being necessarily confined to 
the list of witnesses. But to this it was replied, that the list of witnesses 
in a criminal libel was no part of the libel. — The witness wm withdrawn.* 



Pent, 8A SqpUanAer 182a Ka la 

Lord Justics*Clbrk. — ^Lord Mackrksib. P«^ 

& Sept m& 

The diet having been called against Thomas Souter and others, new 
or lately residing in Ciieff, and the Advocate-depute having moved ft^r 
sentence of fugitation against them, Leslix Mslyillb, eibjecUdf That 
the messenger's execution did not state that he had made open proclama- 
tion at the market cross at the time he affixed the copies of the in- 
dictments, which was required by the act of Queen Mary 1555, cap. 
33., and was not dispensed with by the late act Geo. IV. cap. 29. 
DuKDAS answered. That by be sec 7. Geo. IV. cap. 29. he was allowed 
to di^KTOve any objection to a citation, by produdng parole evidence that 
all things were ' riU et eoknnilier ado, ' and proposed to call Taylor the 
messenger to prove that the proclamation had been made. 

Melville rqpUed^ That under the section of the act quoted, the of- 
ficer is an admiraible witness to prove the service, without his being in- 
cluded in tbe list of witnesses served upon the pannel ; but it gives no 
authority to supply a deficiency in the written execution itself by parole 
proof. Sustained. 
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No. 11. Inverness^ 18eft Septembar 182a 

la^pt 1^ LdRO JusticlB Clerk. — Lord Mackenzie. 

Inihs Trial <^ Alexander MmcTitw^MaiOig, far As^^ 
to JVarratti^ 

• 

* The Advocate-depute being about to prodaoe to the tet witnen for 
' . • the prosecQtiony Alexander Mackenzie^ aheriff-officer, the wamnt libel- 
led 'te/tiie'Coaiiael ft^r lihe paiinel oljeeted to the prodttctic^ of ihifl ^ni- 
'Halt, in respect that it Was Hot only not a Ii^gal 'wwrram, bat iiowttnott 
m 'kt fiH, beings only a prirate injtlnetion firam a Jiritite 6f ihe P^face to tO' 
tab 'individiiala, to keep in custody a peiw^ who had neV^r been «{)pre- 
'heiided ty authority of any magistrate, «mtil they dhoidd iMr hm l9te 
*nr6carator%cal. The dIBjectieti i^aa Auiatoed ; and the Adi^MUe^ 
'|mte ^e up the case. ' 



NalS. 



Lord Allowat. 

In the Trial of James Wortie^-and James Greenj for Mobbing aid 
' Bioting. — Obfet^ion to designation of Witness. — For the Pamids^ 
Wieur, 

Wight for the-pauiaky objocted to die deaigDatioa of the witoeBB, 

No. 18. in the list served upon the panneky yiz. * Thomas Coulthard, 

'^iffkwer, now &r lately redding ydih ThofMOs CmMafd^ 'kAo»er m 

^Gasstotdny in the pdHsh of Zhtftfries^'-^ibBi Che pBm^ hadfipnda 

Tfaontas Coukhitrd at GtM&ihk^ but had foot been aMe to iU aqr 

^^oniis CouIftalkfd/i^iMng ^vMh T^eteas Cotfthatd;' and that, in 

point of factf there Was no* person ansWAring to thftt descriptton atGin- 

itrim. The ADvocATE^DiEPtTTE aniwefwif thftt -die p^nta vrith iitai 

'CouMiArd'resIdH fahbdld have been dtoei^bM as Jamesi umtsA af 

^TlUmas ; yet that, as the pannels 4ia:d adfaitted<flddi&g^ Thomas Coidt- 

liard at Qasstown, it must be 'the same p^taoniirin thellsti(iriiiclite 

'1;rould establish by that penon himself) ; and ^dial, oonMpiMtiy, as the 

pannels * could not make it apj^ear that tbey'faad been mi^ed In theiro- 

quiries concemhig the witness ' (9. Geo. IV. ci^. t9, $ 11), theobjec- 

^6n nitist be repellM. The witness Was then called m, aiid, being mk- 

ed, itdmdted thai be Bad b^to fbttild and pi^cognoeced by an agieat, in 

iM^hadf of the panneL-^Objection repelled. 
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